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Appeltei&y^ 


PAUL  II-ffALI,ARfA, 
j^^"^  Appellant , 

MR.  PRESIDING  JUSTICE  SCmVAETZ 
,..-PS.Y^???..TJE  OPINION  OF  TEE  COTOT  .__^,_^,^«.^,.^>-^....--.-■-■ 
Thls  Is  an  appeal  from  a  judgment  on  verdict  for  $1500 
for  damages  sustained  by  the  forcible  and  unlawful  entry  of 
defendant  and  the  eviction  of  plaintiff  from  premises  leased 
by  plaintiff  from  defendant.   Plaintiff  leased  the  premises, 
a  cottage  of  approximately  four  rooms  and  a  basement,  in  19^2 
on  a  month  to  moath  basis  at  a  rental  of  $^0  per  month.  Plain- 
tiff and  his  family  lived  in  the  premises  \intil  April  1955. 
He  paid  the  rent  for  April  and  on  April  9,  1955,  he  and  his 
family  left  on  vacation  and  did  not  return  until  April  23rd. 
On  their  return  plaintiff  found  that  the  cottage  was  up  on 
stilts  and  that  there  was  no  way  of  getting  into  the  building. 
He  further  found  that  everything  he  kept  in  the  basement, 
including  furniture,  children's  toys,  and  all  his  tools  were 
damaged  or  missing.  He  climbed  up  the  forms  or  stilts  upon 
which  the  house  had  been  perched  and  found  that  the  plaster 
had  cracked  when  the  building  was  lifted  and  had  fallen  over 
his  furniture  and  belongings,  that  the  kitchen  windows  had 
been  broken,  the  electricity  shut  off  and  the  contents  of 
the  refrigerator  had  r\m  out  over  the  room.  It  was  thus 
utterly  impossible  for  plaintiff  to  resume  occupancy  %t 
the  premises. 

The  only  point  made  by  defendant  in  defense  or 
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extenuation  of  his  entry  was  that  work  had  to  be  done  to 
the  premises  and  accordingly  he  had  let  the  work  to  an 
independent  contractor  and  that  he  is  not  liable  for  the 
wrongful  act  of  the  contractor.  Defendant  cites  a  number 
of  cases  in  which  persons  injured  seek  recovery  against 
owners  because  of  the  negligence  of  independent  contractors. 
These  cases  are  not  relevant. 

In  the  instant  case  plaintiff  before  he  left  for 
his  vacation  told  defendant  he  was  going  out  of  town. 
Defendant  said  nothing  to  him  about  entering  the  premises 
for  the  purpose  of  making  the  extensive  repairs  required. 
According  to  defendant's  testimony,  he  engaged  the  contractor 
on  April  1,  1955 j  to  do  the  work  which  involved  raising  the 
cottage,  constructing  a  new  side  and  brick  wall,  and  putting 
steel  posts  in  the  basement.  The  contractor  was  to  start 
work  April  8,  He  actually  commenced  the  work  after  plaintiff 
and  his  family  left  for  their  vacation.  The  forcible  entry 
and  detainer  statute  specifically  provides  that  no  person 
shall  make  an  entry  into  lands  except  in  cases  where  entry 
is  allowed  by  law,  and  in  such  cases  he  shall  not  enter  by 
force,  but  in  a  peaceable  manner.  In  Christensen  v, 
Frankland.  32^-  111,  App,  391^  defendant  while  acting  as 
administrator  had  through  an  agent  directed  a  constable 
to  evict  the  plaintiff.  The  court  said  that  it  is  the  law 
that  vdaere  an  officer  in  the  execution  of  a  writ  becones 
•liable  for  damages  as  a  trespasser,  all  who  direct,  request, 
aid  or  abet  become  joint  trespassers  with  him  and  are 
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responsible  for  damages  that  result,  Vfolf  v,  Boettcher<  6^ 
111.  316,  In  the  instant  case  the  owner  did  more  than  aid  or 
abet.  He  directed  the  contractor  to  do  what  defendant  knew 
must  result  in  an  eviction. 

It  is  contended  by  defendant  that  a  landlord  has  the 
right  to  enter  for  the  purpose  of  making  necessary  repairs. 
Assuming  this  to  be  the  law,  it  does  not  mean  that  the  landlord 
had  the  right  to  embark  on  such  an  extensive  operation  as  was 
here  xondertaken  which  would  necessarily  exclude  plaintiff 
from  occupying  the  premises. 

Complaint  is  made  that  the  court  failed  to  give  an 

instruction  relating  to  the  preponderance  of  the  evidence. 

After  the  court  had  finished  giving  instructions,  had 

instructed  the  jury  with  respect  to  the  forms  of  verdict,  and 

had  directed  the  bailiff  to  take  the  jury  to  their  room, 

counsel  for  defendant  said  to  the  court: 

"Your  Honor  failed  to  give  certain  instructions, 
such  as  that  the  plaintiff  must  prove  his  case  by  a 
preponderance  of  the  evidence,  and  - 

"The  Court;   I  will  see;   it  may  not  be  necessary." 
The  matter  was  thus  left  in  this  uncertain  situation.  Counsel 
made  no  further  motion  of  any  kind»  Under  such  circumstances, 
nothing  was  preserved  for  review  in  this  court. 

No  complaint  is  made  with  respect  to  the  amount  of 
damages. 

Judgment  affirmed, 

McCormick  and  Robson,  JJ.,  concur. 
Abstract  onlyo 
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m,  JUSTICE  Mccormick  delivered 

THE  OPINION  OF  THE  COURT  . 


Suit  was  bFougHt' Tn' the  Superior  Court  of  Co'oic 
County  by  Ferris  Kattany  against  Susan  Kattany  to  annul 
a  marriage  entered  into  between  the  parties  at  Louisville, 
Kentucky,  on  August  l8,  19^1.  As  grounds  for  annulment 
the  complaint  alleged  that  the  said  marriage  was  in 
violation  of  a  statute  then  existing  and  which  is  still 
in  force  (111.  Rev.  Stat.  1955,  ch.  89,  par.  1),  which 
forbade  marriages  between  cousins  of  the  first  degree; 
that  the  parties  at  the  time  of  the  marriage  in  Kentucky 
(the  laws  of  which  State  permitted  marriages  between 
cousins  of  the  first  degree)  were  residents  of  the  State 
of  Illinois;  that  at  no  time  was  either  party  "ever  a 
resident  of  the  State  of  Kentucky,  that  they  never 
intended  to  reside  in  the  State  of  Kentucky,  and  returned 
to  the  State  of  Illinois  in  three  days  after  the  purported 
marriage." 

The  defendant  filed  an  answer  which  admitted  that 
the  parties  had  entered  into  a  marriage  at  Louisville, 
Kentucky,  on  August  I8,  19^1;  that  they  cohabited 
together  as  husband  and  wife  until  January  15,  I956; 
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that  three  children  were  born  to  the  said  marriage.  In  the 

answer  the  defendant  admits  that  she  is  a  first  cousin  of 

the  plaintiff  and  states  that  prior  to  the  marriage  in 

Kentucky  she  and  the  plaintiff  intended  to  move  to  the 

State  of  Kentucky  and  live  there;  that  there  was  no  intention 

to  violate  the  statutes  of  the  State  of  Illinois,  but  that 

the  plaintiff  had  failed  to  find  work  in  Kentucky  and  as  a 

result  they  moved  back  to  the  State  of  Illinois,  With  the 

answer  she  filed  a  counterclaim  for  separate  maintenance. 

After  a  hearing  the  court  entered  a  decree  annulling  the 

marriage.  No  order  was  entered  with  regard  to  the 

counterclaim. 

Section  one  of  the  Uniform  Marriage  Evasion  Act 

(111.  Rev.  Stat,  1955,  ch.  89,  par,  19),  in  effect  at 

the  time  of  the  marriage  in  19^1,  provides: 

"That  if  any  person  residing  and  intending  to 
continue  to  reside  in  this  state  and  who  is  disabled 
or  prohibited  from  contracting  marriage  \xnder  the 
laws  of  this  state  shall  go  into  another  state  or 
country  and  there  contract  a  marriage  prohibited  and 
declared  void  by  the  lav/s  of  this  state,  such 
marriage  shell  be  null  and  void  for  all  purposes  in 
this  state  with  the  same  effect  as  though  such 
prohibited  marriage  had  been  entered  into  in  this 
state." 

The  marriages  of  first  cousins  are  void  under  paragraph  1, 

chapter  89,  Illinois  Revised  Statutes  1955.  The  marriages 

of  first  cousins  are  valid  under  the  law  of  Kentucky,  If 

the  parties  had  gone  to  Kentucky  intending  to  establish  a 

residence  there,  had  been  married  there  and  had  subsequently 

returned  to  Illinois,  the  courts  of  Illinois  would  treat 
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the  marriage  as  valid  Inasmuch  as  it  was  valid  according  to 
the  law  of  the  state  where  contracted.  Relf Schneider  v. 
Reif Schneider,  2^1  111,  92;  Linneman  v.  Linneman,  1  111. 
App.2d  lf8;  Ertel  v.  Ertel^  313  111.  App.  326;  Restatement 
of  Conflict  of  Laws,  Sec.  121. 

The  only  question  before  the  court  was  the  question 
of  the  intention  of  the  parties  at  the  time  they  left 
Illinois  and  went  to  the  State  of  Kentucky,  In  order  for 
the  court  to  find  the  marriage  void  it  must  find  that  they 
had  intended  to  continue  to  reside  in  the  State  of  Illinois. 
Reif Schneider  v.  Reif Schneider,  2l+l  111,  92,  lays  down  the 
universally  accepted  rule  that  v^ en  a  celebration  of  a 
marriage  is  once  shovm,  the  contract  of  marriage,  the 
capacity  of  the  parties,  and,  in  fact,  everyt-hing  necessary 
to  the  validity  of  the  marriage,  in  the  absence  of  proof 
to  the  contrary,  will  be  presumed;  and  also  that  when  a 
marriage  is  shown  the  law  raises  a  strong  presumption  in 
favor  of  its  validity  and  the  burden  is  cast  upon  the  party 
objecting  to  the  validity  to  prove  such  facts  and  circum- 
stances as  necessarily  establish  its  invalidity. 

The  plaintiff  testified  that  he  and  the  defendant 
were  first  cousins;  that  he  was  employed  in  19^1  by 
Mosley  &  Company;  that  prior  to  the  marriage  he  had  talked 
to  Edmond  Mosley  who  was  a  lawyer  and  a  partner  in  the 
company  employing  him;  that  he  and  Mosley  looked  up  the 
marriage  laws  in  Kentucky  and  he  determined  that  he  could 
get  married  there;  that  he  went  there  solely  for  the 
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purpose  of  getting  married  and  did  not  intend  to  stay 
permanently  in  Kentucky;  that  he  went  to  Kentucky  with 
the  defendant  and  her  father;  that  he  and  the  father 
occupied  a  room  in  a  boarding  house  and  the  defendant 
occupied  another  room;  that  subsequently  on  September  7> 
19^1j  in  Chicago  there  v;as  a  religious  ceremony  performed 
between  the  parties  and  a  wedding  reception  held;  that  they 
did  not  cohabit  as  husband  and  wife  until  after  the  reli- 
gious ceremony;  that  when  he  returned  to  Chicago  he  went 
back  to  his  job  at  Mosley  &  Company.  The  only  corroboration 
presented  on  his  behalf  was  testimony  of  Edmond  Mosley,  who 
testified  that  the  plaintiff  was  employed  by  him  in  19^1; 
that  he  recollected  no  conversation  with  the  plaintiff; 
that  he  did  not  know  whether  the  plaintiff  went  to  Kentucky 
or  not  or  if  he  was  out  of  town  at  all;  that  during  the 
months  of  July,  August  and  September  no  deductions  were  made 
from  the  plaintiff's  wages. 

The  defendant  testified  that  before  the  marriage  the 
plaintiff  had  told  her  that  in  Illinois  first  cousins  could 
not  marry  but  that  if  they  v;ent  to  Kentucky  with  the  inten- 
tion of  living  there  the  marriage  wovild  be  legal  even  if 
they  subsequently  left  Kentucky,  and  that  she  agreed  with 
him  to  go  to  Kentucky  and  make  a  home  there;  that  at  first 
the  plaintiff  wanted  to  go  to  Paducah  ajid  he  had,  in  the 
presence  of  defendant  and  her  father,  discussed  the  matter 
with  one  Mark  Jacobs,  a  mutual  friend  whose  v;ife  came  from 
Paducah  and  whose  family  still  lived  there;  that  later 
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plaintiff  said  he  had  changed  his  mind  about  going  to  Paducah 
and  they  would  go  to  Louisville,  which  v;as  a  larger  city, 
where  he  would  have  better  opportunities  to  get  a  job. 

The  plaintiff  testified  that  they  went  to  Kentucky 
on  a  Friday,  had  their  necessary  physical  examinations  on 
Saturday,  were  married  on  Monday  and  returned  to  Chicago  on 
Tuesday,  the  19th  of  August.  The  defendant  testified  that 
they  went  to  Kentucky  on  Sunday,  the  l6th  of  August,  stayed 
there  a  week  and  returned  to  Chicago  the  following  Sunday, 
August  23rd;  that  during  the  week  the  plaintiff  sought 
employment  at  several  places,  but  being  unable  to  find 
employment  he  told  the  defendant  that  they  were  going  back  to 
Chicago;  that  the  defendant  intended  to  remain  in  Kentucky  and 
had  no  intention  of  violating  the  laws  of  Illinois;  that  at 
the  time  the  plaintiff  had  expressed  himself  as  having  the 
same  intention.  Defendant  further  testified  that  while  in 
Kentucky  she  had  consulted  a  priest  of  the  Catholic  Church 
and  he  told  her  that  it  would  be  necessary  for  her  to  get 
baptismal  certificates  from  Chicago  before  he  could  perform 
the  marriage;  that  after  their  return  to  Chicago  they  both 
went  to  see  a  Catholic  priest  who  discussed  with  them  the 
marriage  in  Kentucky  and  their  intentions  v/hen  they  went  to 
Kentucky,  and  told  them  that  after  the  presentation  of  their 
baptismal  certificates  he  would  apply  to  the  Archbishop  of 
Chicago  for  a  dispensation,  which  dispensation  was  granted, 
and  they  were  married  in  a  church  ceremony  on  September  7, 
19^1. 
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The  defendant  was  corroborated  in  her  testimony  by  her 
father  as  to  the  length  of  time  spent  in  Kentucky,  the  conver- 
sation with  Jacobs,  and  the  attempt  of  the  plaintiff  to  find 
work  in  Kentucky. 

Mark  Jacobs,  a  disinterested  vritness,  testified  that 
he  had  talked  to  the  plaintiff  in  July  or  the  early  part  of 
August,  19^1;  that  the  plaintiff  said  that  he  intended  to 
go  to  Kentucky  and  get  married,  and  wanted  the  v;itness  to  go 
v/ith  them  to  establish  a  home;  that  at  that  time  plaintiff 
intended  to  go  to  Paducah,  Kentucky,  ^^fhe^e  the  mother-in-law 
of  the  v/itness  lived,  and  he  told  plaintiff  that  his  mother- 
in-law  possibly  could  find  some  v/ork  for  the  defendant  there; 
that  he  wrote  to  his  mother-in-law  and  talked  to  her  on  the 
telephone  and  she  told  him  that  while  they  were  down  there 
they  could  live  in  her  home  until  they  were  settled  and  she 
would  help  plaintiff  to  get  a  job;  that  about  a  week  later 
the  plaintiff  told  the  witness  that  he  had  decided  to  go  to 
Louisville  instead  of  Paducah  since  it  was  a  larger  town  and 
he  thought  there  would  be  greater  possibilities  there  for 
work;  that  after  plaintiff  and  defendant  returned  from 
Kentucky  he  talked  to  the  plain-»:iff  and  plaintiff  said  he  had 
come  back  because  he  was  unable  to  find  a  job  in  Kentucky, 
The  defendant  testified  that  the  plaintiff  had  told  her 
about  those  conversations  v/ith  Jacobs  in  that  it  was  originally 
their  intention  to  go  to  Paducah,  The  plaintiff  in  rebuttal 
testified  that  he  knew  Jacobs,  but  denied  that  he  had  any 
conversation  about  his  helping  plaintiff  get  established  in 
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Kentucky,  although  he  knew  Jacobs'  mother-in-law  lived  there. 

The  plaintiff  also  testified  that  he  knew  nothing  of  his 

wife's  visit  to  a  priest  in  Kentucky  and  that  he  did  not  go 

with  her  at  the  time  of  her  interview  with  the  priest  in 

Chicago. 

No  brief  has  been  filed  in  this  court  by  the  plain- 
tiff. 

The  burden  of  proof  was  on  the  plaintiff  to  show  that 
he  and  the  defendant  went  to  Kentucky  not  intending  to  live 
there,  but  solely  for  the  purpose  of  having  a  marriage  per- 
formed in  Kentucky  which  could  not  have  been  performed  in  the 
State  of  Illinois,  and  that  it  was  their  intention  at  the 
time  to  return  to  Illinois  immediately  after  the  performance 
of  the  marriage.   In  Peaslee  v.  Glass^  61  111,  9^,  the 
court  said; 

"It  belongs  to  the  plaintiff  to  make  out  a  case. 
The,  burden  of  proof  is  upon  him,  and  where  the  issue 
tests  upon  the  sworn  affirmation  of  one  party  and  the 
swoth  dehi^i  of  tneothel^j  both  having  the  same  vp.ea.n3 
bf  infornlatioh  and  both  Unlmpeached,  and  testifying  to 
a  state  of  facts  eqUally  trobable,  a  cbhsclehtious  Jury 
can  only  say  that  the  plaintiff  has  failed  to  establish 
his  claim.  Without  saying  that  this  court  would  set 
aside  a  verdict  for  the  plaintiff,  rendered  in  such 
cases,  on  the  ground  alone  that  it  was  not  sustained  by 
the  evidence,  we  must  set  aside  one  resting  only  upon  the 
evidence  of  the  plaintiff  vfhen  that  is  contradicted  not 
only  by  the  defendant  but  also  by  another  witness,  and 
there  are  no  elements  of  probability  to  turn  the  scale." 

See  also  Mar_eno_v.  Chicago  Transit  Authority,  3^+2  111.  App. 

hh^,   and  Eilers  v,  Chicago  Transit  Authority,  2  111.  App, 2d 

233,  The  plaintiff  has  failed  to  sustain  the  burden  of 

proof  which  the  law  places  upon  him* 


The  judgment  of  the  Superior  Court  of  Cook  County 

Is  reversed  and  the  cause  remanded  to  the  Superior  Court 

to  take  further  proceedings  on  the  counterclaim  of  the 

defendant  for  separate  maintenance. 

Judgment  reversed  and  cause 
remanded, 

Schwartz,  P.  J.,  and  Eobson,  J.,  concur. 
Abstract  onlyo 
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Appellee, 
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STANLEY  L.   GARRISON, 

Appellant , 
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APPEAL  FROM  CIRCUIT  COURT, 
COOK  COUNTY, 


MR.  PRESIDING  JUSTICE  SCHWARTZ  DELIVERED 
THE  OPINION  OF  THE  COURT, 

This  is  an  appeal  from  a  decree  granting  plaintiff 
a  divorce  from  defendant.  The  charge  in  the  complaint 
is  adultery  committed  on  or  about  November  20,  1955 » 
and  at  other  times  and  places  since  the  marriage,  with 
a  person  who  calls  herself  Carol  D.  Garrison, 

It  appears  that  plaintiff  some  time  in  September 
1956  received  a  hospital  bill  incurred  for  the  birth 
of  a  child*  She  called  defendant,  who  had  gone  out  of 
town,  and  told  him  about  it.  According  to  her  testimony, 
he  said  he  was  sorry  she  had  found  out  about  it  and  that 
anything  she  wanted  to  do  was  all  right;  that  "she  could 
have  the  furniture  and  the  boy  but  leave  the  car,"  She 
spoke  to  defendant  several  times  and  finally  told  him 
she  would  file  suit  for  divorce  and  that  the  charge 
would  be  adultery.  Plaintiff  knew  that  defendant  had 
been  seeing  a  girl  named  Carol  Garcia.  She  first  learned 
of  it  about  March  or  May  1956  when  she  fovmd  the  name 
written  on  a  television  set  repair  bill  which  defendant 
had  in  his  pocket.  She  discussed  Carol  (Jarcia  with  the 
defendant  and  he  told  her  he  had  co-signed  a  loan  f#r 
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Carol  who  was  employed  In  the  office  where  he  worked. 

Plaintiff's  nephew  James  Ashman  testified  he  often 
went  bowling  with  defendant  and  that  in  September  1955 
he,  defendant,  and  one  Eugene  Saraceno  went  out  at  6:30 
p,m,  to  go  bowling;  that  they  went  to  a  rooming  house 
where  defendant  told  him  and  Eugene  not  to  mention  his 
aunt's  name  and  not  to  call  him  "uncle ♦"  Defendant  went 
into  the  building,  was  gone  about  20  minutes,  and  returned 
with  another  person,  to  whom  the  witness  was  introduced. 
The  person  was  Carol,  They  all  then  went  bowling.  He 
saw  defendant  put  his  arm  around  Carol  and  whisper  in 
her  ear.  He  next  saw  Carol  on  Christmas  Eve  1955  in  a 
restaurant  where  he  went  with  defendant.  The  witness 
had  no  conversation  with  her  of  importance.  Defendant 
said  he  was  going  to  give  Carol  a  Christmas  gift ,  The 
gift  consisted  of  money.  The  witness  thought  it  was 
$50.  He  next  saw  Carol  with  defendant  at  her  apartment 
at  Fullerton  and  Clark  streets  in  January  or  February  1956. 
He  never  saw  her  after  that.  He  testified  he  had  conversa- 
tions with  defendant  concerning  Carol  and  that  defendant 
told  him  he  had  been  intimate  with  her;  "that  he  was  going 
to  break  off  with  her  at  the  beginning  of  January,"  In 
June  or  July  1956  defendant  told  him  Carol  was  pregnant 
and  that  he  was  the  father «  They  went  to  Carol's  sister's 
house  to  a  baby  shower  and  after  that  they  went  to  a 
hospital  where  defendant  told  him  he  was  introducing 
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hlmself  as  Carol's  brother-in-law  and  he  gave  the  witness 
his  wallet  so  that  he  would  not  be  identified.  Later  he 
came  out  and  said  "I  am  a  father  again*  It  is  a  girl;" 
and  that  her  name  is  Patricia  something-or-other  Garrison. 
After  that  no  other  material  conversations  occurred. 

It  was  stipulated  between  the  parties  that  Eugene 
Saraceno  would  testify  to  the  same  effect  as  the  witness 
Ashman  with  respect  to  conversations  and  events  on  the 
evening  the  witness,  defendant,  Saraceno  and  Carol  went  to 
the  bowling  alley,  and  v/ould  further  testify  that  he  was 
dropped  off  at  the  corner  nearest  his  home,  leaving  defend- 
ant and  Carol  alone  in  defendant's  automobile. 

Defendant  admits  the  friendship  with  Carol  Garcia, 
but  denies  the  charge  of  adultery.  His  explanation  of  the 
events  herein  set  forth  appears  weak  and  unconvincing.  In 
any  event,  the  trial  covirt  who  heard  the  witnesses  found 
against  him,  and  that  finding  is  amply  supported  by  the 
evidence,  A  reviewing  court  vrill  not  reverse  a  finding  of 
fact  by  either  trial  court  or  jury  unless  it  is  against  the 
manifest  v/eight  of  the  evidence.  In  re:  Wojtkcv/iak,  1^ 
111.  App.2d  3^^ 5  Flug  V.  Craft  Mfgc  COo^  3  111.  App,  2d  56; 
In  Ret  Matter  of  Gleeson.  1  111.  Appc.2d  ^09. 

Decree  affirmed» 
McCormick  and  Robsonj  JJ..^  concur « 

Abstract  only. 
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ANTOINETTE  PTASINSKI, 

Appellant, 

V. 

CHICAGO  TRANSIT  AUTHORITY, 
a  municipal  corporation, 

Appellee. 
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APPEAL  FROM 


CIRCUIT  COURT 


COOK  COUNTY 


MR.  PRESIDING  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Antoinette  Ptaslnskl  sued  the  Chicago  Transit  Authority 
for  personal  injuries  sustained  shortly  after  4:00  P.M.,  on 
February  9,  1951>  when  she  alighted  from  a  bus  at  the  northeast 
corner  of  Belmont  and  Cicero  Avenues  in  Chicago.   The  court 
entered  Judgment  against  the  plaintiff  on  the  verdict  of  not 
guilty  and  she  appeals.  Plaintiff  maintains  that  the  Judgment 
is  against  the  manifest  weight  of  the  evidence. 

It  was  a  cold  day  and  a  great  deal  of  snow  lay  on  the 
ground.  Plaintiff  Introduced  competent  evidence  to  support 
her  allegation  that  the  defendant  by  its  bus  operator,  did 
not  provide  her  with  a  safe  place  to  alight.   She  testified 
that  she  stepped  from  the  last  step  of  the  bus  onto  hard  ice 
on  the  curb  and  fell  as  she  hit  the  ice*   She  sustained  a 
fracture  of  the  femur  and  was  in  the  hospital  47  days.  All  of 
plaintiff" s  witnesses  and  plaintiff  testified  that  the  bus 
came  to  a  complete  stop  alongside  the  curb  and  did  not  move 
again  until  all  of  the  passengers  had  alighted.   The  entire 
sidewalk  was  coated  with  ice  and  snow  except  for  a  small  patch 
which  had  been  cleaned  by  a  drugstore  owner.  The  bus  driver 
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testlfled  that  he  stopped  the  bus  at  the  proper  place 
Just  east  of  the  newsstand.   He  had  no  memory  of  stopping 
at  a  motmd  of  Ice.  A  witness  for  the  plaintiff  testified 
that  when  the  passengers  left  the  bus  the  driver  shut  the 
door  and  "off  he  went."  The  defendant  states  that  the  bus 
driver  did  not  know  of  any  Injury  to  anyone  who  got  off  the 
bus  and  that  It  was  a  "blind  case,"   The  defendant  Intro- 
duced testimony  in  support  of  Its  position  that  after  a 
proper  stop  alongside  the  curb  the  plaintiff  alighted 
from  the  bus  and  took  several  steps  before  she  fell,  due  to 
ice  which  had  accumulated  over  the  sidewalk,  a  condition 
prevalent  throughout  the  city.  An  examination  of  the  transcript 
of  the  testimony  convinces  us  that  there  is  ample  support  for 
the  Judgment,  We'  are  not  free  to  rewelgh  the  evidence  and 
set  aside  a  Jury  verdict  merely  because  the  Jury  could  have 
drawn  different  inferences  and  conclusions.  Kahn  v.  Jame s 
Buj'ton  Co.,  5  111.  2d  6l4,  623. 

Plaintiff  urges  that  the  trial  Judge  erred  In  instilling 
in  the  minds  of  the  Jury  the  thought  that  plaintiff  should 
not  recover.   She  points  out  that  tv/ice  during  her  attorney's 
argument  to  the  Jury  the  trial  Judge  walked  off  the  bench  and 
that  he  was  unaware  of  this  action  by  the  Judge.   Nothing 
objectionable  occurred  during  the  Judge's  absence.   In  our 
opinion  the  fact  that  the  Judge  left  the  bench  during  the 
argument  of  plaintiff's  counsel  did  not  prejudice  the  plaintiff. 
We  cannot  agree  with  the  further  assertion  of  the  plaintiff 

that  in  her  rulings  the  trial  Judge  shov;ed  favoritism  to 
defendant. 
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Plalntiff  states  that  the  court  erred  In  overruling 
her  objections  to  the  testimony  of  Dr.  Roman  Kozakiewicz,  a 
physician,  who  was  called  as  a  witness  by  the  defendant. 
He  testified  that  he  was  an  interne  at  the  hospital  where 
plaintiff  was  brought  on  a  stretcher  immediately  after  her 
injury  and  that  part  of  his  duties  was  the  taking  of  a 
history  from  the  patient.   Defendant's  Exhibit  No.  1  for 
identification  was  shown  to  him  and  he  testified  that  he 
made  up  the  history  sheet.  He  first  took  notes  from  the 
patient,  then  dictated  into  a  dictaphone  and  the  material 
was  typed  and  returned  to  him  for  correction.   He  checked 
and  corrected  it  and  then  signed  it.  After  it  was  corrected 
and  signed  it  was  attached  to  the  record  and  became  a 
permanent  record  of  the  hospital.  He  interned  in  the  hospital 
for  two  years  and  took  six  to  eight  histories  a  day.  He  said 
that  the  history  sheet  did  not  refresh  his  recollection.   To  the 
question:   "Was  that  recorded  in  the  ordinary  course  of  your 
business?"  he  answered:  "I  hope  so."  He  also  answered  that 
he  made  up  the  history  sheet  and  that  the  signature  and 
corrections  are  in  his  handwriting.   To  the  question:  "Can 
you  recall,  and  was  t^at  history  that  you  obtained  at  that 
time  correct  as  given  by  the  patient?"  he  answered:   "Yes." 
Over  objection  the  witness  stated  that  on  the  basis  "of  this 
history  the  patient  fell  while  walking  on  the  sidewalk  near 
Cicero  and  Belmont.  After  she  fell  she  observed  a  pain  in 
the  right  hip  and  could  not  get  up." 

The  case  of  Wrigcht  v.  Upson,  303  HI.  120,  relied  upon 
by  the  plaintiff,  is  not  applicable  to  the  factual  situation 
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of  the  Instant  case.  It  has  been  held  that  where  a  writing 
has  been  made  by  a  witness  at  the  time  of  the  fact  for  the 
purpose  of  preserving  the  memory  of  it,  if  at  the  time  of 
testifying  he  can  recollect  nothing  further  than  that  he  had 
accurately  reduced  the  whole  transaction  to  writing,  the 
writing  Itself  may  be  admitted  in  evidence  to  go  to  the  jury, 
^People  V.  Green spawn,  3^6  111,  ^8^,  ^93;  cases  there  cited. 
People  V,  Harrison,  38^  111,  201,  206;  Marshall  v.  Metropolitan 
Life  Ins.  Co.,  ^05  111.  90,  96.  Plaintiff  says  that  the 
latter  cases  are  inapplicable  because  defendant's  Exhibit  No. 
1  for  identification  was  not  offered  or  received  in  evidence. 
The  transcript  does  not  indicate  that  this  point  was  made 
during  the  trial.  The  objection  by  the  plaintiff's  attorney 
was  that  the  statement  was  not  in  the  handwriting  of  the  wit- 
ness. During  the  cross-examination  of  the  witness  there  was 
no  question  raised  as  to  the  authenticity  of  the  history  or 
that  it  was  taken  in  the  usual  course  of  business.  The  witness 
did  not  attempt  to  testify  on  the  basis  that  his  memory  had 
been  refreshed  by  the  record.  He  testified  only  as  to  the 
contents  of  the  record.  We  are  of  the  opinion  that  the  court 
did  not  err  in  permitting  Dr.  Kozakiewicz  to  state  that  the 
plaintiff  told  him  at  the  time  of  her  admission  to  the 
hospital  that  while  walking  on  the  icy  sidewalk  she  fell. 

Plaintiff  asserts  that  the  court  erred  in  giving 
numerous  instructions  for  the  defendant.  These  instructions 
were  in  response  to  instructions  tendered  by  the  plaintiff 
and  presented  to  the  jury  the  defendant's  theory  of  the  case. 
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There  was  no  error  In  giving  instruction  No.  20  which 
told  the  jurors  that  while  the  law  permits  the  plaintiff 
to  testify  on  her  own  behalf,  nevertheless  they  have  a  right 
in  weighing  her  evidence  and  determining  how  much  credence 
is  to  be  given  to  it,  to  take  into  consideration  that  she  is 
the  plaintiff  and  is  naturally  interested  in  the  result  of 
the  suit.  Plaintiff  says  that  the  giving  of  that  instruction, 
considered  in  connection  with  the  "favoritism"  shown  to 
the  defendant,  told  the  Jury  that  plaintiff  must  be  lying. 
We  have  held  that  the  record  does  not  show  favoritism  to 
either  party. 

Plaintiff  states  that  the  court  erred  in  giving  defendant's 
Instruction  No.  21  on  the  mode  of  impeaching  a  witness  on  a 
material  point  without  defining  the  material  point.  Neither 
party  submitted  an  instruction  defining  the  issues.  However, 
all  the  instructions,  when  taken  as  a  series,  define 
the  material  Issues  to  be  determined  by  the  Jury.  There  was 
no  error  in  giving  this  Instruction,  Plaintiff  presents 
seven  critcisms  of  defendant's  Instruction  No.  22.   Under  the 
facts  and  all  the  instructions  the  plaintiff  was  not  harmed 
and  the  court  o.id  not  err  in  giving  this  instruction.   We 
do  not  belieVe  that  the  court  erred  In  giving  defendant's 
instruction  No.  23  on  the  subject  of  contributory  negligence. 
The  omission  of  the  words  "if  any"  after  the  words  "contributory 
negligence,"  when  read  in  context,  would  not  mislead  the 
Jury,  Defendant's  instruction  No,  23  should  be  considered 
with  plaintiff's  Instruction  No.  9,  which  submitted  to  the 
Jury  the  question  whether  the  plaintiff  sufJTered  damages  by 
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reason  of  physical  pain  and  suffering,  if  any,  which  were 
the  proximate  result  of  the  occurrence.  The  plaintiff  also 
criticizes  defendant's  instruction  No.  23  because  it  omits  the 
words  "at  or  prior  to"  the  occurrence.  Without  the  omitted 
words  the  instruction  is  mor^  favorable  to  the  plaintiff. 
The  fourth  clause  of  the  instruction  states  that  the  plaintiff 
must  prove  by  a  preponderance  of  the  evidence  that  "such 
negligence,  if  any,  was  the  proximate  cause  of  plaintiff's 
alleged  injuries  in  question."   Instruction  No,  23  defines 
"proximate."  The  objections  voiced  by  plaintiff  to  instruction 
No.  Zk   are  without  merit. 

Plaintiff  complains  of  defendant's  instruction  No.  25 
which  told  the  Jury  that  if  they  believe  from  the  evidence 
that  plaintiff  had  alighted  in  safety  upon  the  ground  and  fell 
by  reason  of  some  other  cause  than  the  operation  of  defendant's 
bus  and  without  negligence  on  the  part  of  defendant,  to  find 
the  defendant  not  guilty.  Plaintiff's  given  instruction  No. 
8  told  the  Jury  that  if  they  believed  from  the  evidence  that 
the  defendant  stopped  its  bus  for  passengers  at  a  place  which 
was  unsafe  and  dangerous  for  passengers  to  alight,  and  that 
as  a  result  thereof  the  plaintiff  was  injured  while  in  the 
exercise  of  due  care  for  her  own  safety,  the  defendant 
would  be  liable.   Defendant's  instruction  No.  25  expressed 
the  defendant's  theory  of  its  defense.   The  court  did  not  err  in 
giving  this  instruction.   Finally,  plaintiff  states  that  the 
court  erred  in  giving  instruction  No.  2?  that  sympathy  for  the 
injuries  and  disabilities  of  the  plaintiff  should  not  Influence 
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thelr  verdict.  Plaintiff  says  the  Instruction  Is  erroneous 
in  that  it  limits  the  question  of  sympathy  to  the  plaintiff, 
citing  rRpgera.  y.  Magpn,  3^5  111.  App.  56O.   The  court  in 
Kelley  V,  .Kenconl>  7  111*  App«2d  250,  pointed  out  that  the 
Roger g  cage:  v/a's  not  reversed  because  the  instructions  pinpointed 
t?ie  plain'tlff,  but  because  of  more  serious  error  discussed 
'in  the  opin,ion»  We  do  not  feel  that  the  Jury  was  prejudiced 
by  the  instruction.  ,  -  v 

'  Holding  these  views  the  Judgment  of  the  Circuit  Court 
of  Cook  \iounty  is  affirmed. 

J^UDGMENT  AFFIRMED-. 
FRIEND  and  BRYANT,  J J. ,  CONCUR; 
ABSTRflCT  ONLY,    ^        ' 
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COOK  COUNTY 
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Appellant.    ) 
MR.  JUSTICE  BRYANT  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  litigation  is  between  ElBie  Pick,  a  married 
woman,  and  Irving  Pick,  her  husband. 

The  original  complaint,  filed  on  April  25,  1956,  was 
in  two  counts  and  was  entitled:   "Somplaint  for  Separate 
Maintenance  and  Complaint  at  Law."   It  made  Irving  Pick 
and  Patricia  0.  Gordon,  with  her  numerous  aliases,  defendants. 
The  first  count  alleged,  inter  alia,  that  Elsie  Pick  and  Irving 
Pick  were  married  in  New  York  on  May  29,  195^;  that  no  children 
were  born  or  adopted;  that  on  or  about  May  k,    1955  Irving  Pick 
deserted  Elsie  Pick  without  cause,  reason  or  provocation, 
and  that  since  that  time  they  have  been  living  separate  and 
apart;  that  subsequent  to  that  separation,  since  about  July, 
1955*  defendant  Irving  Pick  has  been  living  in  open  and 
notorious  adultery  in  the  City  of  Chicago  with  Patricia  0. 
Gordon,  and  that  by  virtue  of  this  relationship  all  attempts 
at  reconciliation  of  the  plaintiff  with  the  defendant  Irving 
Pick  are  foiled  by  the  defendant  Patricia  0.  Gordon.  Allega- 
tions are  also  made  as  to  the  earning  capacity  of  Irving  Pick, 
but  no  allegations  of  any  kind  or  nature  are  made  as  to  the 
property  or  obligations  of  Irving  Pick.   In  the  first  count 
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the  plaintiff  prayed  for  a  decree  of  separate  maintenance; 
that  she  be  awarded  a  reasonable  sum  for  temporary  alimony 
and  a  final  amount  at  the  final  hearing,  and  for  attorney's 
fees,  and  that  injunctive  relief  be  granted  against  both 
Irving  Pick  and  Patricia  0.  Gordon. 

In  the  second  count  the  plaintiff  makes  the  same  alle- 
gations in  regard  to  the  marriage,  the  desertion  and  relation- 
ship with  Patricia  0.  Gordon,  and  in  this  count  complains 
only  about  Patricia  0.  Gordon.   She  alleges  that  but  for  the 
interference  of  Patricia  0.  Gordon,  she  and  her  husband  would 
have  been  reconciled,  and  tnat  Patricia  0.  Gordon  has  contrived 
wickedly  and  maliciously  to  keep  her  from  the  society  of  her 
husband,  and  prays  for  a  Judgment  of  |100,000  against  Patricia 
0.  Gordon  and  a  finding  that  malice  is  the  gist  of  the  action. 

On  January  22,  1957  the  court  entered  the  follox^ring 
order,  containing  findings  of  fact: 

"This  cause  coming  on  to  be  heard  for  trial 
on  the  plaintiff's  complaint  for  Separate  Maintenance 
and  upon  the  defendant's  denial  thereto,  and  the 
said  parties  being  personally  present  in  open  court 
and  being  represented  by  their  respective  counsel, 
and  tne  court  having  considered  the  said  pleadings 
and  having  heard  the  testimony  adduced  in  open 
court  by  and  in  behalf  of  the  respective  parties 
under  oath,  and  having  heard  the  arguments  of 
counsel,  and  being  fully  advised  in  the  premises, 
the  court  Does  Find: 

1,   That  it  has  Jurisdiction  of  the  parties 
hereto  and  the  subject  matter  hereof; 

5.  That  the  plaintiff  has  failed  to  prove 
the  charges  in  her  complaint  against  the  defendant 
by  a  preponderance  of  the  evidence; 

6.  That  the  plaintiff,  Elsie  Pick,  during 
the  course  of  the  marriage,  loaned  to  the  defendant 
the  sum  of  $5»000,  upon  which  loan  the  defendant 
has  repaid  the  sum  of  $1,500,  leaving  a  balance 
owing  to  the  plaintiff  by  the  defendant  in  the  sum 
of  $3*500,00. 
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^vTierefore,  It  Is  Hereby  Ordered,  Adjudged  and 
Decreed: 

1.  That  the  relief  sought  by  plaintiff  for  a 
Decree  of  Separate  Maintenance  be,  and  the  same  is 
hereby  denied,  and  that  her  complaint  herein  be, 
and  the  same  is  hereby  dismissed  for  want  of  equity; 

2.  That  the  plaintiff's  prayer  for  attorney's 
fees  be,  and  the  same  is  hereby  denied,  she  having 
failed  to  sustain  the  equities  In  this  case; 

3.  That  the  defendant,  Irving  Pick,  shall 
repay  to  the  plaintiff,  Elsie  Pick,  the  sum  of 
$3,500.00,  payable  at  the  rate  $] 25.00  per  month 
commencing  on  February  1.  1957,  until  such  inuebted- 
ness  is  paid; 

k.      The  court  notes  by  this  order  that  the 
plaintiff  hereby  enters  her  objections  to  this  order 
of  court  dismissing  her  complaint. 

5.   The  court  also  notes  that  the  defendant 
objects  to  that  part  of  the  order  finding  that  he 
is  obligated  to  repay  the  plaintiff  the  sum  of 
$3,500.00. 

It  Is  Further  Ordered  that  the  defendant  shall 
have  Judgment  for  costs  of  this  suit," 

It  is  to  be  noted  that  finding  6  in  that  order  is  the  first 

mention  in  the  record  of  any  money  having  been  loaned  by  the 

plaintiff  to  the  defendant  at  any  time  under  any  circumstances. 

It  is  further  to  be  noted  that  the  relief  requested  by  the 

plaintiff  in  Count  1,  for  separate  maintenance,  was  denied. 

On  that  same  day,  January  22,  1957 i  Count  3  of  the 

complaint  was  filed,  which  is  as  follows: 

"1.    That  on  or  about,  to-wit,  June  1st, 
195^,  at  the  request  and  instance  of  the  defendant, 
she  loaned  to  him  the  sum  of  $5,000,  which  he 
received  and  accepted  as  a  loan  and  then  and  there 
promised  to  repay  to  her  within  a  reasonable  time. 

2.  That  since  said  time  he  has  repaid  to 
her  the  sum  of  $800,00,  a.nd  that  there  is  now  due 
and  owing  from  the  defendant  to  the  plaintiff  the 
sura  of  $i|', 200.00. 

3.  That  she  has  since  said  time  requested 
the  defendant  to  pay  the  said  amount  to  her,  which 
he  has  so  far  steadfastly  refused  to  do,  and  that 
there  is  now  due  and  owing  to  her  from  the  defendant 
the  sum  of  ^il-, 200.00. 

4.  That  the  defendant,  by  refusing  to  pay 
the  same,  has  been  guilty  of  vexatious  delay,  and 
he  should  be  obligated  to  pay  interest  upon  said 
sum  so  due,  in  accordance  with  the  statute  In  such 
case  isado  and  provided. 

Wherefore,  plaintiff  prays  judgment  against 
the  defendant  for  the  sum  of  $4,200.00,  plus 
Interest. " 


It  is  apparent  that  this  Count  3  olearly  sounds  Im  law  for 

money  loaned  and  not  repaid,  and  that  the  amount  alleged  In 

Count  3  as  having  been  repaid,  and  the  balance  due,  differ  from 

the  findings  in  the  order  entered  Blmultaneously  therevrith, 

and  that  that  order  does  not  provide  for  a  money  Judgnient  in 

the  usual  form  but  declares  a  certain  amount  due  and  prescribes 

a  method  of  repayment. 

On  the  same  day,  January  22,  1957 i  an  order  was  entered 

allowing  the  defendant  Irving  Pick  time  in  which  to  plead,  which 

is  as  follows: 

"It  is  hereby  ordered  that  the  defendant, 
Irving  Pick,  may  answer  or  otherwise  plead  within 
5  days  to  any  amended  complaint  filed  by  the 
plaintiff." 

Within  the  time  allowed  by  the  order,  that  is,  on  January 

26,  1957  (the  decretal  order  having  already  been  entered 

on  January  22,  1957)  t    the  defendant  filed  a  motion  to  strike 

Count  3  from  the  complaint  and  dismiss  the  same,  alleging: 

"This  lawsuit  is  a  lawsuit  for  separate  maintenance  and  the 

matters  alleged  in  Count  3  are  improperly  brought  before  the 

court  and  the  court  has  no  right  to  consider  such  matters." 

On  February  l^th  defendant  filed  his  motion  to  amend  the  order 

of  January  22,  1957#  alleging  that  that  portion  of  the  order 

awarding  the  sum  of  #3»500  to  the  plaintiff  should  be  vacated 

"for  the  reason  that  the  court  had  no  jurisdiction  to  adjudicate 

property  rights  of  the  parties  in  this,  a  separate  maintenance, 

action. " 

On  February  15,  1957 »  the  court  entered  the  following 

order: 


i 
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"This  cause  coming  on  to  be  heard  on  the 
motion  of  the  attorney  for  the  defendant  and  having 
been  set  for  this  day  for  hearing  and  all  parties 
being  represented  by  counsel  and  the  court  having 
heard  the  arguments  of  counsel. 

It  Is  hereby  ordered  that  the  motion  to  amend 
the  decree  heretofore  entered  on  January  22,  1957 
to  include  the  words  'Defendant  Is  now  living 
separate  and  apart  from  the   plaintiff,  Elsie  Pick, 
wTthout  his  fault'  shall  be  and  is  hereby  denied. 

It  is  further  ordered  that  the  motion  of 
aefendant  to  vacate  that  portion  of  the  order 
awarding  the  sum  of  $3500.00  to  the  plaintiff,  for 
want  of  Jurisdiction,  shall  be  and  Is  hereby  denied. 

It  is  further  ordered  that  the  motion  of 
defendant  for  leave  to  file  his  Complaint  for 
Divorce  in  the  above  entitled  cause  shall  be  and  is 
hereby  denied. 

It  is  further  ordered  that  leave  shall  be  and 
is  hereby  granted  plaintiff  to  dismiss  Count  II  of 
said  cause  for  Alienation  of  Affections." 

It  Is  from  this  order  of  February  15,  1957  and  the  order  of 

January  22,  1957 i  in  so  far  as  both  relate  to  Count  3  of  the 

complaint,  that  this  appeal  Is  taken. 

It  is  to  be  first  noted  that  the  order  of  January  22nd 
dismissed  the  first  count  of  the  complaint,  relating  to  separate 
maintenance,  for  want  of  equity,  and  that  the  order  of  February 
15th,  on  the  plaintiff's  motion,  dismissed  Count  2  against 
Patricia  0.  Gordon  for  alienation  of  affections.   The  only 
portion  of  the  proceedings  left  pending  by  the  orders  of  the 
trial  court  Is  Count  3,  relating  to  the  money  allegedly  loaned 
by  the  plaintiff  to  the  defendant  and  not  by  him  repaid. 

The  historical  distinction  between  divorce  and  separate 
maintenance,  as  It  relates  to  property  rights,  is  well  under- 
stood.  It  is  inherent  in  the  distinction  between  the  remedy 
offered  In  divorce,  which  is  the  termination  of  the  marriage 
relationship,  and  necessarily  Involves  the  adjustment  of  all 


-6- 

property  rights,  and  the  relief  offered  in  separate  mainten- 
ance, where  the  marriage  remains  in  existence — perhaps  until 
death — and  the  only  question  is  that  of  support  for  the 
parties  during  their  separate  residence.  Mo Adams  v.  McAdamsi 
267  111.  App.  12^,  131-2. 

With  the  liberal  provisions  in  regard  to  the  Joinder 
of  actions  (111.  Rev.  Stats.  1955,  chap.  110,  par.  44)  and 
the  filing  of  amendments  in  the  Practice  Act  (chap.  110,  par. 
46),  it  becomes  necessary  to  keep  in  mind  the  essential 
elements  of  the  causes  of  action,  because  none  of  those  matters 
is  changed  by  the  Practice  Act. 

In  the  case  of  Van  Dolman  v.  Van  Dolman,  378  111.  98, 
101,  it  was  held  that  It  was  error,  where  a  separate  main- 
tenance decree  had  been  entered,  to  deny  the  partition  of  the 
property  belonging  to  husband  and  wife  Jointly  because  partition 
was  a  separate  remedy,  and  if  the  pleadings  stated  a  cause  of 
action  in  partition,  plaintiff  was  entitled  to  exercise  that 
remedy  despite  the  fact  that  the  parties  were  married  imd 
living  separate  under  a  separate  maintenance  decree. 

In  other  cases  it  has  appeared  that  both  parties  con- 
ferred jurisdiction  upon  the  court  because  the  plaintiff 
requested  that  the  property  rights  be  equitably  determined 
between  the  plaintiff  and  defendant,  and  the  defendant,  in 
effect,  in  his  pleadings.  Joined  in  that  request  and  the  court 
took  Jurisdiction  under  general  equitable  powers.   Decker  v. 
Decker.  279  HI.  300;  Rlbergaard  v.  Rlbergaard.  349  111.  App. 
99.  This  explanation  of  Glennon  v.  Glennon,  299  HI.  App.  13, 
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and  Grossman  v.  Gro s sman ,  30^  111.  App.  507 >   has  been  made 
by  courts  and  text  writers.   (See  V/einberg,  Illinois  Divorcej 
Separate  Maintenance  amd  Annulment,  sec.  6l2,  page  k60 ,    and 
22  Chicago  Kent  Law  Review  281.) 

It  is,  hov/ever,  still  the  general  rule  that  in  this 
state  the  courts  are  without  power  to  adjudicate  the  property 
rights  of  the  parties  in  separate  maintenance  matters.   Petta 
V.  Petta,  321  111.  Apr.  512;  Olmsted  v.  Olmsted.  332  111.  App. 
i*5^;   Milewski  V.  Milewski,  351  111.  App.  158. 

It  is  not  necessary  here  to  discuss  the  problem  of 
"general  equity  powers"  v:hich  are  not  a  part  of  a  cause  of 
action  in  equity,  either  statutory  or  otherwise,  and  which 
are  not  auxiliary  thereto,  because  it  is  clear  that  Count  3 
does  not  rest  on  Count  1 — the  separate  maintenance  count — 
where  relief  was  denied  to  the  plaintiff,  but  rests  independ- 
ently upon  a  purported  cause  of  action  arising  out  of  the 
lending  of  money  and  the  failure  to  return  it,  which  sounds 
at  law,  entirely  independent  of  the  marital  relrtion,  and 
Count  3  does  not  call  for  an  adjustment  of  property  rights. 
The  parties  in  Count  3  are  the  same  as  the  parties  in  Count  1, 
and  joinder  of  the  counts  is  proper  and  the  amendment  is 
Within  the  terms  of  the  statute.   (111.  Rev.  Stats,  1955, 
chap.  110,  pars.  ^■^■   and  46.) 

It  is  clear, however,  that  the  order  entered  in  regard 
to  the  amount  claimed,  is  not  the  proper  form  of  judgment 
for  a  count  sounding  in 'law  such  as  we  have  indicated.   It 
is  also  equally  clear  that  as  long  as  Count  3  'was  filed 


simultaneously  on  the  same  day  as  the  order  of  January 
22,  1957»  and  as  Count  3  sounds  In  law  and  raises  new 
questions  of  fact  which  had  not  theretofore  been  at 
issue,  Count  3  was  not  at  Issue  ano  the  defendant  was 
not  In  default  In  that  he  had  been  given  no  opportunity 
to  plead,  and  that  the  court  was  therefore  without  Juris- 
diction to  enter  a  Judgment  order  finding  an  amount  due 
upon  Count  3»  although  it  had  general  jurisdiction  of  the 
subject  matter. 

The  finding  of  the  lower  court  will  be  reversed 
and  that  part  of  the  oraer  of  January  22,  1957  awarding 
the  plaintiff  the  sum  of  $3500,  and  that  part  of  the  order 
of  February  15 »  1957  denying  the  motion  to  vacate  that 
portion  of  the  order  of  January  22nd  awarding  $3500  to  the 
plaintiff  for  want  of  Jurisdiction,  will  be  reversed  and  the 
cause  will  be  remanded  with  dlrecfions  to  proceed  to  trial 
on  the  merits  in  accordance  with  this  opinion  upon  Count  3 
of  the  complaint, 

REVERSED  AND  REFiANDED 
vCITH  DIRECTIONS, 

BURKE,  P.  J.,  and  FRIEND,  J.,  CONCUR. 

ABSTRACT  ONLY. 
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GERALD  C.  ELLICK, 

V. 


Appellee  I 


CLAYTON  MOTOR  COMPANY,    INC, 

Appellant, 


isi.Afisi 


APPEAL  FROM 
CIRCUIT  COURT 
COOK  COUNTY 


MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 
The  plaintiff,  Gerald  C.  Elllck,  had  Judgment 
against  Clayton  Motor  Co.,  Inc.,  before  a  Justice  of  the 
peace,  for  money  due  and  owing,  in  the  amount  of  i|310.2if, 
from  which  defendant  appealed  to  the  Circuit  Court  of  Cook 
County.   There  it  filed  a  Jury  demand,  and  later,  by  leave 
of  court,  a  counterclaim,  which  plaintiff  answered.   The 
matter  was  originally  set  for  trial  January  23,  1957  but, 
as  appears  of  record,  was  three  or  four  times  continued,  on 
motion  of  plaintiff.  When  the  matter  finally  came  on  for 
trial  April  15,  1957>  defendant,  by  its  attorney,  after 
duly  notifying  plaintiff,  requested  a  two-day  continuance 
on  the  ground  that  its  principal  witness  was  in  Arizona 
recovering  from  major  surgery.   This  motion  was  denied. 
Thereupon  defendant  answered  "Ready  for  trial,"  stating 
that  it  would  proceed  without  such  witness.   The  court 
denied  defendant  the  right  to  proceed  to  immediate  trial 
without  said  witness,  ordered  its  appeal  and  counterclaim 
dismissed,  and  directed  the  clerk  to  issue  a  writ  of 
proceden^lP. 
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Defendant's  appeal  assigns  first  as  ground  for 
reversal  the  refusal  of  the  court  to  grant  a  continuanace 
for  two  days  because  of  the  Illness  of  its  principal  witness. 
Rules  22  L5)    ana  Zi   of  the  Circuit  Court  provide  In  effect 
that  when  a  cause,  appearing  on  the  trial  calendar,  is 
reached  for  trial  and  a  continuance  is  sought,  the  moving 
party  shall  present  an  affidavit  showing  that  the  material 
witness  is  not  available  and  that  his  testimony  would  be 
material  to  the  Issues,  and  requiring  that  the  party  recite 
generally  the  facts  to  which  such  witness  would  testify  if  avail- 
able. This  rule  was  not  follovrea,  and  accordingly  we  are 
constrained  to  hold  that  the  denial  of  the  motion  of  con- 
tinuance was  properly  within  the  discretion  of  the  court. 

However,  when  defendant,  by  its  counsel,  apprised  the 
court  that  it  was  ready  for  trial  without  the  witness,  the 
court's  denial  of  defendant's  right  to  be  heard,  if  only  for 
the  purpose  of  confronting  and  cross-examining  the  adverse 
party's  witnesses,  deprived  defendant  of  its  right  to  a 
trial. 

Accordingly,  the  Judgment  of  the  Circuit  Court  is 

reversed,  and  the  cause  remanded  with  directions  for  a  trial 

on  the  merits. 

JUDGMENT  REV3RSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 

BURKE,  P.'  J.,  and  BRYANT,  J.,  CONCUR 

ABSTRACT  ONLY 
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STRATFORD  TELEVISION  COMPANY, 
an  Illinois  corporation, 

Appellee, 


.   1 


ol 


APPEAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO. 


MULTI-TRON  LABORATORY.  INC., 
an  Illinois  corporation, 

Appellant , 
MR.  JUSTICE  FRIEND  DELIVF>RED  THE  OPINION  OF  THE  COURT. 

Stratford  Television  Company,  a  corporation,  brought 
suit  against  Multi-tron  Laboratory,  Inc.,  to  recover  the 
price  of  three  television  sets  of  the  aggregate  value  of 
$319*00 .  Defendant  answered  and  also  filed  a  counterclaim 
for  $^66.20  for  merchandise  claimed  to  have  been  sold  by 
defendant  to  plaintiff.  In  its  verified  answer  defendant 
averred  that  it  had  never  purchased  the  television  sets 
from  plaintiff,  but  that  its  dealings  were  with  two  indivi- 
duals, B.  E.  Arkin  and  Paul  A.  Janusch;  that  early  in  May 
1956  either  Arkin  or  Janusch  telephoned  defendant,  requesting 
that  it  issue  its  check  to  Stratford  Television  Company  in 
payment  of  the  $319,00  claimed  to  be  due;  that  defendant 
advised  the  caller  that  it  would  issue  its  check  on  condi- 
tion that  either  Arkin  or  Janusch  simultaneously  issue  a 
check  payable  to  defendant  in  the  amount  of  $^66.20  claimed 
to  be  due  defendant;  that  defendant's  check  for  $319.00 
was  delivered  by  messenger,  who  was  advised  that  the  check 
claimed  to  be  due  defendant  was  not  then  available  but 
would  be  mailed  later  that  day;  and  that  in  the  circumstances 
defendant  stopped  payment  on  the  $319.00  check  for  vdiich 
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thls  suit  was  brought.   Successive  motions  of  counter- 
defendant  to  strike  and  dismiss  the  counterclaim  and  defense  " 
were  denied,  and  the  cause  was  then  set  for  hearing  on 
May  13,  1957.   When  called,  defendant's  counsel  answered 
that,  although  his  client  and  witnesses  were  not  In  the 
courtroom  at  the  time,    hs  had  talked  to  them  a  day  or 
two  earlier,  and  at  that  time  they  had  Informed  him  they 
would  be  ready  for  trial  on  the  scheduled  hearing  date.  He 
then  left  the  courtroom  to  answer  calls  elsewhere;  during 
his  absence  from  the  courtroom  he  was  advised  by  one  of  his 
associatee  that  two  witnesses  for  defendant  had  telephoned 
his  office  to  notify  him  that  they  were  confined  at  home 
with  virus  infections  and  under  medical  care  and  could 
not  be  in  court  that  morning,  but  that  they  would  be  avail- 
able in  a  few  days  and  asking  for  a  short  continuance.  Later 
in  the  forenoon  defendant's  counsel  apprised  the  trial  Judge 
of  the  circumstances  and  asked  for  a  continuance,  to  which 
plaintiff's  counsel  objected.   The  court  ordered  the  case  to 
proceed  to  trial  "at  least  as  to  Plaintiff's  statement  of 
claim,  and  we  can  reset  the  hearing  on  the  counterclaim 
to  some  date  in  the  fall,"  Defenaant  then  asked  that  plaintiff's 
witnesses  be  sworn  to  testify  in  support  of  plaintiff's  claim 
so  that  defendant  might  cross-examine.  When  plaintiff  objected 
to  this  procedure,  the  trial  judge  directed  the  clerk  to  enter 

on  the  half-sheet  in  the  case  an  order  finding  the  issues 
on  its  statement  of  claim  for  plaintiff  and  against  defendant 
in  the  sum  of  $319»00  and  costs,  and  directing  that  Judgment 
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be  entered  on  the  finding  and  execution  Issue.   The  trial 

Judge  then  reset  the  counterclaim  for  hearing  on  October 

17,  1957.  On  June  7,  1957 »  within  thirty  days  from  the  date 

of  the  Judgment  order,  defendant  filed  Its  motion  and  petition 

for  a  new  trial  which  was  denied.   Defendant  appeals.  Plaintiff 

filed  no  brief  but  participated  In  the  oral  argument. 

The  Judgment  entered  In  favor  of  plaintiff  was  as 
of  default,  notwithstanding  the  fact  that  defendant  had  a 
meritorious  affidavit  of  defense  and  counterclaim  on  file, 
as  indicated  by  the  denial  of  plaintiff's  motion  to  strike 
these  pleadings.   Defendant  was  entitled  to  have  plaintiff's 
witnesses  sworn  and  to  cross-examine  them  for  the  purpose 
of  showing,  if  it  could,  that  the  facts  set  out  In  Its 
affidavit  of  defense  were  true,  and  to  adduce  documentary 
evidence  which  plaintiff's  counsel  had  been  notified  to 
produce  on  the  hearing.  Under  the  procedure  followed,  there 
was  no  trial.  Plaintiff  had  Judgment  without  proving  its 
case  and  without  allowing  defendant  to  adduce  evidence  in 
support  of  Its  defense  and  counterclaim.  Plaintiff's 
Judgment,  upon  which  execution  had  been  ordered,  was  final 
and  appealable.   Section  50  (2)  of  the  Civil  Practice  Act 
(111.  Rev.  Stat.  1957*  ch.  110)  does  not  apply  to  the 
circumstances  of  this  proceeding.   Defendant  is  entitled 
to  a  trial  to  defend  against  plaintiff's  claim  and  to 
adduce  evidence  on  its  counterclaim. 

Accordingly,  the  Judgment  of  the  Municipal  Court  is 


reversed,  and  the  cause  remanded  with  directions  to 
proceed  to  a  trial  of  the  Issues  made  up  by  the  pleadings. 


JUDG-MSMT  REVERSED  AND  CAUSE 
REi'JU^DED  WITH  DIRECTIONS. 


BURKE,   P.  J.,  and  BRYANT,  J.,  CONCUR. 
ABSTRACT  ONLY. 
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PAUL  V.  WUNDER, 


Clerk  Aj 
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OCTOBER  TKEM,  A,  B,  1957 


CERALDIHB  FRY  and  CSOSGE  FAiaGKSTl^, 
Plaint if f»-App$lle«s , 


HOBSCXT  mUG  CO.,  a  Corporaticsi  Au- 
thorised To  Do  Business  in  Illinois,  and 
HAKHAH  KA2#ISE, 

0@fendants» 


LEE  H.  HOBSOS  and  AVUTA   HOBSOH, 
Partners  d/b/a  HOBSOri  DRUG 
COHPAIII, 

Ceztain  Defendants-Appellants • 


Appeal  froa  the 
Circuit  Court  of 
Winnebago  County, 


CHOW,  P,  J. 

This  is  an  action  by  two  plaintiffs,  Geraldine  Fry 
and  George  Fairdghette,  a^inst  the  defendants  Lee  H.  Hobson 
and  Adlyn  Hobson,  partners  d/b/a  Hobson  Drug  Goapony,  and 
Hannah  Kaispike,  for  personal  injuries  alleged  to  have  becm 
sustained  as  a  result  of  eating  uii^fholesc^e  food,  namely,  ham 
salad  sandwiches  at  the  luncheonette^^  the  Hobson  Drug  Co. 
Storti,  Eoekford,  Illinois,  April  9',  1956.  The  csase  \m.s   tried 
before  a  Jury  which  found  thfe"  three  defendants  guilty,  and 
assessed  dasaages  in  favor  of  both  plaintiffs,  which  verdicts 
were  afterwards  amended  by  the  Court  in  certain  foiinal  respects. 
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As  mmi&ed,  tho  C^yrt  €i)t«r9d  judp^sita  Uunrooa  for  t5l6*00  in 
favor  of  th«  pUintiff  ?ry  aaad  |47O»05  is  fivor  of  ttw  pl&la- 

tiff  ?^1^0tte  assdi^t  all  the  4ef«Klaa.t«^  and  d«ai«d  the 
ajppellaiits*  post  trial  M>tioa  for  mm  triia  mid  in  arr«iit  of 

partusrs  dAA  H^Mioa  Z^rug  Ctmsms^,  appeal*    Th«r«  Is  no  appeal 
hj  thm  dafoiJMJant  Ikaaah  Ka^ik9.    Tb^  Court  had  previcmsXy  dur* 
inc  tbs  trial  ccmsldffirod  and  d«ai«d  t^  dafaodaatA-a^P^aaQta* 
sotioxi®  for  dir«et«l  irsniiets, 

Tim  d«f«adian.8*<iapi>«lXant8*  tliaory-  is  that  th^rd  is 
»et  «uJTiei<»st  or  substantial  avidanQQ  trading  to  mii^ort  th« 
vardicts  of  the  jtar  «gain»t  th«a»    Tbare  are  no  ^[u^fttloaa  oa 
tha  j^aadingSf  no  c<»it«ntimi  tjiat  tha  jiii£^«tit«  ar6  unraasonaKl« 
or  ^^Eeasai-v^  in  suaount*  £ko  cc^daiisit  as  to  any  inatruotl(ma«  or 
that  tho  facta  in  ovid^iOe  do  £tot  ^^aarraat  a  f  iztding  that  tha 
plaiatiffa  wero  in^ya?«d  by  tha  ams^^^lmi  of  food  boa^t  and 
aatsi  at  tha  atcxra. 

Tha  asiaodad  ooiaplaint  oomtaioad  thraa  eouints  in  favor 
of  Oaraldina  Fry,  tha  first  apiiiurt  hm  H*  Hohson  and  MLyn 
IlGl^€»itf  pax^tnars  dAA  Hohacm  Drug  Co£^any»  tha  saeood  a^inst 
l^issah  Kmpikmt  and  tha  third  against  all  thraa  dafvndtinta, 
alibiing  th«^  wam  anpkgad  togatl^r  ija  op4a«tin£  tha  Xunehoon- 
atta«    Counts  IV,  V,  ^id  VI  i#«ro  ra^actt^^^  the  saesa  as  Co%mt« 
I,  n»  and  III  aseeapt  thay  w«r»  in  fe^^alf  of  tha  other  lOatetiff, 
^mutm  BEBsl^otte* 

fha  aubatanoa  of  tha  «^«)d^  Count  VI  in  halsftif  of  tha 
plaintiff  ^orge  Famighatta»  and  tha  i^andad  C^mnt  HI  in  ha» 
half  of  (^raldina  Fry»  ia  that  on  tha  9th  of  Ai^riX,  1956  tha 
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d«f«:idants  Leo  H.  !lob«on  and  Adlya  Hobson,  do  lag  busineas  as 
the  Hobson  Druf;  Company »  mnd   Hamifth  Kampik®,  were  en^ged  in 
operating  &   restaurant  or  lunch  room  or  luncheonette  in  the 
premises  located  at  132  Morth  Church  Street,  Rookford;  that 
the  plaintiffs  entered  the  premise®  as  patrcais,  and  there  or- 
dered, received,  p-aid  for,  and  coam»aed  haja  salad  sandwiches 
furnished  by  the  fiobfion  Srug  Company  and  Hannah  Kasipike,  whieh 
were  allegedly  uawholeeome  and  unfit  for  himan  consussption, 
thereby  causing  then  to  beccate  ill  and  to  be  confined  to  a 
hospital • 

There  is,  of  course,  an  implied  warranty  upQn  a  res- 
taurant keeper  er  purveyor  ©f  food  to  the  public  that  the  food 
he  serves  and  sells  his  pAtrcms  i»  wholesome  and  fit  to  be  eat- 
en, and  he  iilll  be  liable  if  it  proves  otherwise,  whether  he 
was  negligent  or  nots  Q\imm   v«  riAK?IH»3  HSSTAIIH&?4T,  IMC.  (1952) 
347  111.  App,  1^3. 

The  erldeaice  indicates  that  the  plaintiff  Geraldine 
Fry  purchased  and  consumed  a  han  salad  sandwich  in  the  lunch- 
eonette on  April  9»  1956.  Shortly  thereafter  she  beeaaje  ill, 
vias  hospitalised,  had  some  medical  tr^tment,  and  lost  sos»e 
work.  The  facts  as  to  the  plaintiff  G^>rge  Faraighette  are 
substantially  siiallar,  Cfirtain  other  i^ople,  who  testified 
as  witnesses,  had  suffered  similar  eacperiences.  lihen  conpiaint 
was  tsade  that  afternoon  about  the  food  J^Sre*  Hobson  first  con- 
tacted the  City  Health  authorities  and  they  came  to  the  p^Ace 
the  next  laoming  and  .%*s«  iOarapik©  gave  th«s  a  sample  of  the 
hass  salad  for  testing  pui^ses. 
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7hm  limch  counter  or  luncheonstte  -uab  a  part  of  the 
Hobson  Drug  Corapany  store,  coveiliag  about  ©ne-half  of  the 
pr®iis«s.  The  only  «i®a  on  the  «3Eterior  or  interior  of  the 
storo,  indicating  anything  about  th©  proprietonship,  was 
"Hobson  Dmg  Ccrapany*.  There  are  two  entraaoes  which  lead  to 
the  drug  store  and  limcheonette ,  The  Hobeoa  Drug  CoB^pany  at 
the  time  oateriaX  to  the  ease  was  a  partnership,  consisting 
of  Lee  H.  Hobson  and  Adiyn  Hobson, 

Prior  to  January  1,  1956,  one  Bob  Brite  and  Billie 
Brite  operated  the  limeheonette  under  a  lease  fro©  the  Hobs<»xs« 
llanxmh  Kampike,  one  of  the  present  defendants,  worked  for  the 
Britea  at  that  tiaae*  Apparently  the  Brites  gave  up  their  lease, 
and  fiubsequently  Hannah  Kanpike  undeartook  to  run  the  luncixeonotte 
after  January  1,  1956  imder  an  infonaal,  oral  arrangement  where- 
by she  wa«  to  do  the  cooking,  serving,  and  hiring  and  firing  of 
help,  and  \^8  to  pay  for  the  same.  She  opened  up  a  bank  account 
in  her  naiae  and  her  husband's  name,  but  her  husband  had  nothing 
to  do  with  the  businees.  JIannah  l^uapike  evidently  was  to  do 
this  on  a  temporary  ha.slB,   without  any  writ  tea  lease  or  any  other 
written  a£reea«Qitg  but  under  an  oral  agreesfioit  with  the  Hobsons 
by  which  she  was  to  pay  thsra  10^  of  the  profits.  3h@  said  she 
had  hi^  blood  piressure  and  had  told  Pbrs,   Kobson  she  would  not 
take  a  chance  en  taking  it  on  a  lease  arrangement  on  account  of 
her  high  blood  pressure*  Mrs,  Kaiapike  variously  said  she  ^as 
sharing  what  she  was  taking  in,  that  Hobson  Drug  Co,  got  10^ 
of  what  she  jnado,  that  she  paid  ICHS  of  the  greas  weekly,  and 
that  the  Hobsons  got  10^  of  her  receipts.  I^is  was  apparently 
paid  each  week*  Hrs,  Kobson  checked  the  receipts  each  night. 
The  Hobsons  owned  all  the  fixtures  and  squipnent  used  in  the 
opex^tion.  The  plaintiffs  and  sosne  six  other  witnesses  who 
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tfict-lfled  they  at«  at  the  luncheonette  smd  &nff&r%d   eaqperisnces 
similar  to  the  plainiiifrs  on  the  date  ecsicemed  all  referred  to 
the  plaee  at  %ihich  they  were  eating  as  Hobson*s  Drug  Store ,1  or 
Hobsea  Drug  Go,,  or  Hobson's, 

Meither  of  the  deTendantsw^ippellants  testified  on  their 
own  behalf*  Adlyii  Hobson  ^as  «jail©d  ae  a  Court's  witness  but 
her  testimony  \m»   confined  to  r^Ating  the  status  of  the  Hobsoa 
©rug  CoEJpany  as  a  corporation  and  as  a  partnsi»8hip, 

Ihe  plaintiffs-ajspollees*  theory  is  that  the  three  de» 
fendantSy  vamelYt   the  two  Hobsons  and  Hannah  Ka^pike,  were  epe]> 
atlng  the  luneheojiette  together  as  a  joint  ©peimtion  and  all 
three  were  liable  for  the  plaintiff s»  da^Mges.  On  the  oth<tt* 
hand«  ^e  defmidants  Hobson  contend  that  Hannah  Ka^plke 
l^Lsed  the  premises,  that  is,  the  apace,  fisitux^s,  and  equip* 
sent,  frcKB  the  Hobsons  for  which  she  ]^id  rentj  that  the  rental 
iqfas  10^  of  the  gross  sales;  that  she  alone  sianaged  the  business, 
did  the  buying,  ^sanaged  the  cooking  and  selling,  was  the  sole 
employer  of  the  help,  paid  their  wages,  paid  the  Social  Security 
taxes,  and  inoose  withholding  taxes,  and  raade  the  necessary  un~ 
assployment  contributions,  and  they  iirge  that,  by  reason  of  these 
facts,  the  Hofesons  were  not  the  operators,  and  there  could  be 
no  valid  jud^paent  a^lnst  tha^  or  a^lnst  all  three  defendants* 
It  is  true  that  at  various  points  la  her  teetiaojiy,  though  fre- 
quently In  response  to  rather  leading  and  suggestive  questions, 
Mrs,  Sampike  aaid,  in  effect,  •  it  was  all  siinei  she  let  me  run 
It  ny  own  self  imtil  she  got  someone;  I  r&n  the  lunch  part  of  it 
myself I  I  took  over  the  same  leas©  (as  Brites  had  had)  vhtm,  they 
left;  I  ran  the  place;  Mrs.  Hobson «s  10^  was  for  r«jtal  of  the 
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space  and  use  ©f  the  ecpiipm^ntj  I  jmnaged  it  e<»Rpletely;  and 
I'tf,  and  Mr»»  liofeson  bad  aotMng  to  do  "With  it,     T©  the  ©Ktsnt 
those  eotsrsstnts  of  Mrs,  Sara^ike  const itut©  raoraly  legail  eon- 
cliiSions  ©r  opinioa*  th®y  can,  oX  course,  have  n&  vrelgj^t,  and 
to  th@  extent  thay  m&y  h^  iriconsifitent  with  other  larts  of  her 
testimony  it  wa«  for  the  jory  to  detemint  what  the  facts  were. 

We  hare  earsfully  reviewed  the  evidenee  mid  are  of 
the  opinion  that,  under  the  circxsastances,  the  Tie^  of  the  de«» 
fendants  Hobson  is  uriteimhl®,  pairtieiilarly  considering  the 
physical  arrani£iKn©at  of  the  luncheonette  a©  a  part  of  the  Hobsoa 
ijrug  Gospaof  sto3re,  its  sise,  the  sign  **Hobson  Sruf  Sosapany", 
the  arrungeeieat  betweea  the  Kobsons  and  >!rs,  Kamplke,  the  ab- 
sence of  any  icritten  lease  or  other  written  agreiwieat,  the  pay- 
Rieat  of  lOjC  of  the  profits  to  the  Hofesona,  f-^lra,  Hob®on»®  eheek- 
±ng  the  receipt®  regularly,  their  owiership  of  the  fixtares  and 
equipmeut,  Mrs,  Kampike»s  devotion  of  her  eervioea,  rlrs,  Kobsoii's 
contacting  the  City  Health  authorities,  the  belief  of  the  plain- 
tiff® and  eix  other  patrons  that  they  were  eating  at  Hobson^s 
Bnif  Store,  and  the  failiare  of  either  defendant-appellant  to 
testify  on  th^ir  o*m  behalf.    Me  believe  the  jury  co'old  i-eason* 
ahly  find,  under  all  the  evidenoe  and  InteiidDeJitte  and  r^sonahle 
inferences  therefrom,  that  this  was  a  ^©ist  adventure.     A  joint 
adventiH*e  is  an  aseociatioa  of  two  or  more  peraoas  to  carry  out 
a  single  eiiteafprise  for  profit,  w3.thout  aay  actual  partnership 
cr  corporate  designation.     An  agreement  to  share  losses  is  not 
necessary  to  constitute  a  joint  adventure,  -  the  test  is  sljariag 
in  the  profits,     A  joint  adventure  isay  be  established  without 
any  specific  foxtml  agroem^at  to  Gsxter  into  a  joint  ^mterprisa. 
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It  may  be  implied  from  facts  and  ciroufflstances  in  evidence, 
lowing  such  an  enterprise  was  in  fact  entered  into.  If  a  joint 
entei*pris©  be  proved  either  by  direct  evidence  of  a  mutual 
agre®nent,  or  by  proof  of  facts  and  circuiastaaces  fr^  which  it 
is  made  to  appear  that  such  enterprise  was  entered  into,  the  lav* 
fixes  the  rights  of  the  partiss,  A  joint  adventure  has,  in  gen- 
eral, the  legal  incidents  of  a  partnership,  and,  though  not 
identical  with  a  partnership  the  relation  of  the  parties  is  so 
sinilar  that  their  rights  and  liabilities  are  usually  tested  by 
the  rules  governing  partnerships  J  9ITI3  v»  AHLVII<  GQHSTRUCTIOM 
GO.  et  ^.  (1951)  kO&   111*  416;  KAGBtl-IAIi  v.  5CHULTE  et  al.  (1932) 
349  111,  11;  Wmnn   et  al.  v,  I^IARTI^l  et  al.  (1947)  395  111.  5951 
FAItlSH  V.  BAII-nJI>^  et  al.  (1923)  306  111,  618.  The  m^^bers  of  the 
joint  enterprise  are  jointly  and  severally  liable,  the  sacie  as 
partners;  WALLAG5  et  al.  v,  BUpiqHGHAM  (1^90)  3^  111.  App.  516 | 
SLATSI.  '  al.  V.  CLARK  and  CO.  (1896)  63  111.  App,  433. 

V?hile  the  plaintiff  Famighette'e  fiuaended  Count  ?I 
and  the  plaintiff  Fry's  aaended  Count  III  did  not  seek  to  place 
a  legal  definition  or  label  on  the  relationship  of  the  Hobsons 
with  Haanali  Kaiapike,  yet  the  substantive  saatter  which  they  plead- 
ed, and  for  which  they  contend,  and  the  proof  adduced,  indicate 
that  they  intended  to  charge  the  tliree  def eadant«  with  en^iigiD^ 
jointly  in  a  single  enterprise.  There  are  sufficient  alle^tions 
of  ultiaate  fact  to  that  effect,  and,  of  course,  it  was  not  nec- 
essary and  would  have  been  improper  pleading  for  thesa  to  plead 
legal  conclusions.  The  proof,  under  the  pleadings,  could  reason- 
ably justify  a  jury  in  believing  that  the  three  defendants  were 
engaged  in  this  enterprise  for  their  joint  profit.  That  there  wa« 
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appMT^Qtl^r  ao  agr««@ent  to  shar9  tlie  lossaft,  if  an^^  i*  iansiterlal 
to  the  er«ati^)  o£  a  joint  adv^sture* 

Ifereover,  periK^s  aay  be  j©4at  adventurers  (or  partnsre) 
as  to  third  parties  and  brouj^t  withia  aH  the  Xlabilities  of 
such  relationship  as  to  sueh  third  parties  even  though  they  stay 
not  necessarily  be  joint  adv«»ttur«Br*s  as  between  thsiiselves.     Wtum 
the  issue  is  ii&eth«r  parties  are,  as  betiteen  thsisaelves^  joint 
adventurers  #  it  may  be  iapoitant  to  consider  whetiMnr  all  of  the 
essential  elas^nts  of  the  relationship  &x±Bt  and  striet  aecuxmey 
in  attffitsptli^  to  define  the  relationship  laay  be  important.    But 
su^h  a  decree  of  strictness  is  not  essesitial  where  a  third  party, 
an  outsider,  is  endeavoring  to  establish  that  other  persom  are 
liable  to  him  as  joint  adventurers?     MUGHreiY  et  al.  v.  BIKSK&Eg 
at  al«  (1901)  1^  111.  239.     If  a  party  by  his  actions  and  son- 
duct  holds  himself  out  as,  and  rep>esents  to  the  public  and  the 
plaintiff  thir^  party  that  he  is,  the  proprietor  and  operator 
of  a  certain  facility  located  within  and  apparently  a  part  of 
his  store,  and  the  plaintiff  believes  1»  is  in  fact  conducting 
that  facility  and  has  no  notice  or  knouledge  it  is  conducted  by 
anyone  else,  that  party  is  responsible  as  to  the  plaintiff  tliird 
party  for  the  coiwSust  of  the  actual  proprietor  and  operator  of 
the  facility?     qCEmgjKLL  v.  LUTER  BgH^IIfG  STOBSS,  riC.   (1930) 
259  111.  App.  ti60,     Gf,!  h\}M^  v.  Firm's  ,S0FSE  SgRYICS  ,@TATX0:?3 
(1942)  312  XU.  App.  656. 

The  cases  cited  by  the  defendsuits-iai^pellaats,  THE 
TIIUST  CQm&liX,  etc.  v.  SUTIIEI^LAIJD  110^^  OG^IPAIIT  (1945)  3^9  111. 
67»  mLmi  et  al.  v.  HAUOHSY  et  al>  (1686)  25  111.  App.  135, 
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SAVAGE  y^  STIWMX  (19:^}  226  lU*  App*  3^3,  IfAgQHTQH  et  al.  y. 
TKmSSSS  SYST^i  etc.   (1950)  341  111*  App*  301,  STATE  BAJIK  &to. 
V,  piC?^^  ft  ^,   (1931)  ^3  111.  A^.  312,  ?^HGQ  y,  p]^ff  f^  ij^i^^i 
(1931)  263  ni.  Aj^.  1^,  m4  WmsmM  v.  IJDLF  et  ^.   (1943)  3^3 
111*  633«  h&v@  b9dn  oo£isid9r^«  but  a£*e  not  believed  to  be  in 
point  imder  the  cireiasstaaees* 

We  belle*^  t^e  faMSts  would  iiarrmnt  the  ivBcy  in  be» 
liering  ti»t  tl^  d@f^^<kiit«  ^bson  operated  the  luneheonett^ 
tofethi^  with  tJie  def^sidAiit  Haii:eu»h  K«^ike,  that«  as  to  tlie 
plalKitiJ^  third  p&rty^  the  defmidftnte  Hobsos  were  liable^  tl^t 
the  verdiete  to  tlmt  effeet  are  not  agftinert  tl»i  suilfest  wei^t 
oi*  the  efvldeiice,  and  that  a  joint  and  several  liability  wae 
thereby  establisiMNi;  a^d  h^ace  Judgrs^its  apiinet  all  three  de» 
feodante  w^re  correctly  entered.    That  the  jury  zsight  have  tcfusid 
differently  is  pojMiblef  but  that  is  of  ao  pArticular  si^nif-> 
leiinee  mrw  in  view  of  their  verdicts,  if  there  be  a  reasonable 
btaeis  In  the  erideeiee  for  v^t  they  have  fc^md*  and  we  think 
there  is  such  a  reasonable  b  a»i«*    Aq  ooqperienc^  trial  judge 
considered  those  tas^  questiosw  upon  the  d^«eidaiite«appellant9* 
notions  for  directed  v^?*diets  and  their  post  trial  motion  &xid 
denied  the  motioiis.    lie  are  ziet  disposed  to  dimgree* 

¥•  find  m>  error t  and  the  judeisssits  idll^  therefoj:^* 
be  affinsted. 

AFFIRMBd* 
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IK  THE 

APPELLAOS  COURT  OP  ILLU'JOIS 
SECOND  DISTRICT^  PIRS^  DIVISION 
OCTOBEB  2ERK,    A.  D.   -  1957 

4^1  6 1 


2^t 


Plaintiff- Appellee , 


vs. 


FAiWIE  ZUIDSMAj 


Appeal  tvasa   the 
County  Court  of 
Will  County 


Defendan to Appellant . 


MCNEAL,  J.  - 

Plaintiff,  Benno  Heilbrunn^  sued  tlis  defendant,  Fannie 
Zuidema,  to  recover  ccaamisslon  as  a  real  estate  broker.  Plaintiff 
alleged?  that  in  April,  l^h^   defendant  orally  agreed  to  give  him 
the  agency  for  the  sale  of  her  farm  and  to  pay  him  five  per  cent 
of  the  selling  price  for  his  services  in  procuring  a  purchaser;  that 
he  procured  Sfyrtle  Elsenau  as  a  purchaser  and  showed  her  the  property 
in  April,  May  and  June,  195^;  that  on  or  about  November  1,  1954,  the 
farm  was  sold  to  Miss  Elsenau  for  ^  amount  -unknown  to  the  plaintiff 
bat  which  according  to  the  stamps  on  the  deed,  was  $35,000.  In  her 
answer  defendant  admitted  that  the  property  was  sold  to  Miss  Elsenau 
for  $35*000,  but  denied  all  other  allegations  in  the  complaint.  On 
July  6,  1956,  the  case  was  tried  before  tiae  county  court  without  a 
Jxiry  and  taken  ixnder  advisement.  Thereafter  the  county  judge  wrote 
to  the  attcr^aeys  for  the  parties  that  after  due  consideration  of  the 
facts  and  evidence  presented.  Judgment  had  \)Qqi\   entered  for  the 
plaintiff  and  against  the  defendant  for  $1750.00  and. costs  of  suit. 
Ihis  appeal  followed. 

Defendant's  theory  of  the  case  is  that  plaintiff  was  neither 
employed  by  the  defendant  nor  was  he  the  procuring  cause  of  the  sade 
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of  her  farjB.  Plaintiff's  theory  is  that  he  was  employed  to  aell  the 
farm;  and  that  the  purchaser  who  ultimately  took  the  farm  at  a  lesser 
consideration  than  the  original  price  and  authority  given  by  defendaht7 
was  procured  by  plaintiff,  but  he  was  prevented  from  consuajinating  the 
sale  by  secret  dealing  between  defendant  and  the  purchaser. 

Plaintiff's  evidence  consisted  of  the  testimony  of  Miss  Elsenau 
and  the  parties.  Defendant  was  called  tinder  section  60  of  the   Civil 
Practice  Act  and  testifieds  that  she  first  met  the  plaintiff  quite  a 
while  after  she  sold  the  faarai  and  after  she  had  received  a  letter  froiia 
his  attorney;,  dated  February  l6,  1955 j  regarding  his  claim  for 
commissioni  she  had  never  seen  Heilbrunn  before  that  time;  she  never 
talked  to  him  in  regard  to  her  tenant  on  the  farm  or  told  plaintiff  har 
farm  was  for  sale  for  $40^000.  Miss  Elseuau  came  to  see  defendant  in 
tiie  early  suEJiaer  of  195^,  and  said  that  the  people  on  a  neighboring 
place  had  given  her  defendant's  name  and  address.  Mias  Elsenau  asked 
defendant  if  she  would  sell  her  farjn  and  defendant  told  her  the  farm 
was  not  for  sale.  That  was  the  first  time  defendant  met  Miss  Elsenau 
and  she  had  never  talked  to  her  on  the   'phone  before  that  time.  Quite 
a  while  thereafter  Miss  Elsenau  called  defendant  a  couple  of  times,  but 
she  was  not  interested  in  selling  the  farm.  Her  tenant  seemed  to  be 
doing  all  right  at  that  time.  Later  defendant  was  unable  to  collect 
x'ent  from  her  tenant  and  was  never  able  to  find  him  at  work  on  the 
place,  and  then  she  decided  to  sell  tl'ie  farm. 

Plaintiff  testifieds  that  Vernon  Hattendorf  told  hli^i  the 
guidema  farm  was  for  salej  he  went  to  defendant's  home  in  February, 
1954,  and  asked  her  if  it  was  all  right  for  him  to  show  ths  farm  to 
prospects  interested  in  buying;  she  asked  |40,000  for  the  farm;  he  told 
her   that  he  was  a  real  ©state  broker  and  charged  the  regular  commission 
and  she  told  him  to  go  ahead  and  show  it.  Plaintiff  first  met  Miss 
Elsenau  in  the  early  part  of  195^,  after  h®  had  advertised  certain 
property  in  the  Chicago  Tribune,  He  took  her  to  the  farm  twice  in  April 
and  May  of  195^,  and  told  her  that  the  selling  price  was  $40,000.  She 
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was  Interested  in  Inlying  and  told  him  to  contact  the  owner  with 
reference  to  the  sale.  H6  saw  defendant  a  second  time  at  her  hc»se 
and  she  told  him  that  the  tenant  had  a  lease  for  another  4^  or  ^ 
years.  He  told  Miss  Elsenau  about  t^a  lease  and  she  said  she  woiild 
not  be  interested  in  buying  defendant's  farm  with  l^at  lease.  He 
sold  Miss  Slsenau  other  farm  property  in  Will  County  on  the  Lincoln 
Highway  in  May  or  JUne,  195^.  Defendant's  tenant  told  plaintiff  he 
had  been  forced  to  move  and  through  that  information  plaintiff  found 
out  that  the  Zuidema  farm  had  been  sold  to  Miss  Elsenau.  Qliereafter 
he  saw  defendant  in  Nov^aber^  195^«  and  asked  her  if  she  remembered 
that  he  had  had  her  farm  for  sale  and  had  told  her  that  Miss  Elsenau 
wanted  to  bv^  the  faxvi^  and  defendant  would  not  even  talk  to  him  then. 

Before  plaintiff  testified,  his  attorney  stated  that  he 
desired  to  call  Miss  Blsenau  as  a  court's  witness  so  that  he  would  not 
be  bound  by  her  testimony,  but  his  request  was  refused.  After  plaintiff 
had  testifiledj  Hiss  Sls«nau  was  called  as  a  witness  for  plaintiff,  and 
testified;  that  she  was  engaged  in  the  investment  and  real  estate 
business — buying  and  selling  on  her  own  accountj  that  she  had  never 
been  on  the  Zuidema  farm  with  the  plaintiff  j  that  when  he  drove  her  by 
the  place  in  the  spring  she  asked  if  it  was  for  sale  and  he  told  her  noj 
and  that  she  had  no  discussion  with  him  in  regard  to  price.  Plaintiff's 
attorney  then  claimed  that  he  was  taken  by  surprise  and  moved  to  examine 
Miss  Elsenau  under  section  6o  of  the  Practice  Act,  and  also  to  make  her 
a  cotirt's  witness,  rather  than  an  adverse  witness  under  section  60. 
Defendant  objected  and  the  court  reserved  his  ruling  on  the  motion. 
Miss  Elsenau  then  stated  to  the  court  that  plaintiff  had  called  and 
asked  her  to  be  a  witoess  and  that  she  told  him  he  had  no  claim  to  the 
commission,  "so  it  ccaaes  as  no  news  because  he  knew  I  don't  feel  he 
had  any  right  to  that  commission  right  along.  And  he  did  not  really 
show  me  the  property.  He  told  me  It  was  not  for  sale.  I  told  him 
that.  If  he  did  not  tell  his  attorney  it  is  too  bad,  because  he  knew 
I  would  be  the  witness  for  the  defendant  and  not  for  Mr,  Hellbrunn," 
Plaintiff's  attorney  renewed  his  motion  and  the  cou"t  announced: 
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motion  granted.  Plaintiff's  attorney  continued  to  examine  Miss  Elsenau 
and  she  was  cross-examined  by  defendant *s  counsel.  In  substance  she 
testifieds  that  she  met  plaintiff  through  an  ad  and  he  showed  her 
various  fairos  including  a  4o-acre  tract  on  the  Lincoln  Hi^way>  vfliich 
she  purchased  in  the  early  spring  of  195^1  that  plaintiff  showed  her 
the  place  directly  west  and  adjoining  the  Zuidema  farm,  and  they  drove 
in  the  yard  there,  but  not  into  defendant's  farmj  that  as  they  were 
driving  by  the  Zuidema  farm  she  said:  "Mhat  about  tlriis  feu?m?"  Plaintiff 
replied s  "^at  is  a  nice  farm  but  there  is  a  long  lease  tenant  on  there 
and  it  can't  be  sold."  Several  months  later  she  drove  into  the  place 
west  of  the  Zuidema  farm  and  the  tenant  there  gave  her  defendant's  nane 
and  address.  Whan  Miss  Elsenau  first  went  to  see  Mrs.  Zuidema,  she  said 
her  farm  was  not  for  sale.  Miss  Elsenau  called  defendant  two  or  three 
times  and  she  still  was  not  interested.  Finally  she  became  disgusted 
with  her  tenant,  decided  to  sell  the  farm,  and  asked  Miss  Elsenau  if 
she  wanted  it,  and  she  said  yes.  In  her  conversations  with  Mrs, 
Zuidema  there  was  no  reference  at  all  to  the  plaintiff  and  plaintiff 
did  not  discuss  the  Zuidema  farm  witii  Miss  Elsenau. 

Mrs.  Zuidema,  as  a  witness  in  her  own  behalf,  restated  the 
■atters  she  had  related  when  examined  under  section  6c>,  and  testified 
further  that  when  plaintiff  admitted  that  he  had  his  attorney  send  her 
a  letter,  she  told  him  that  she  had  aent  the  letter  to  her  attorney  and 
that  plaintiff  could  talk  to  her  attorney.  She  never  told  Vernon 
Hattendorf  that  her  farm  was  for  sale  and  never  told  plaintiff  that  he 
could  sell  her  farm  for  her.  The  first  time  she  ever  saw  or  talked  to 
plaintiff  was  after  she  sold  th©  farm. 

By  introducing  the  testimony  of  ^iyrtle  Elsenau,  plaintiff 
made  her  his  own  witness  and  was  bound  by  her  testimony.  Klrchner  v. 
Kahlman,  33^  111.  App.  339^  3^51  Cannata  v.  White  Owl  Exp.,  Inc.,  339 
111.  App.  79^  82;  MoCray  v.  Illinois  Central  Railroad  Company,  12  111. 
App.  2d  425,  435.  Here  it  appears  that  plaintiff  knew  that  Miss  Elsenau 
was  a  witness  fop  the  defendant  and  that  she  had  told  him  he  had  no 
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11  iJBf.'seXS  soXM  &9:Iac  bn&   ^ui'iBl  SiW  Xls^a  od'  b&blo&b   t^in&a&i  loci  rWXw 
.BiM  ditv  ano±d'£3'S9vnoo  'rsri  nl      .as'^  bl&a  sria  brtB  ^^fX  JbsrtnfiVv  ©rie 
liXd'nXsXq  brtB  Ill^JnXBXq  &ii3  oo    XXjs  i&  ©onsis'ia'x  on  efiw  s'isricf   ams&Xit/S 
.;;.oasaXS  aaXW  tWJfew  cpxbI  iBfaafcxirS  axi^  aawoaXJb  ion  bib 
Qiict  iJSwS^asi  ^tXsded  «wo  -ssxl  nX  3a©n;tXw  b  ss   ^BiKSfoXwS  .aiM 
fcaXtXJae^J  I)nB   ^OS  noXcJ^ssa  risbfa;  XonXaiBx*  n«xiw  bSii&lQ'i  basi  aiia  e'iOc^^fBdi 
lor;  baoa  x^ntoiiB  aXrt  a&ri  ori  i&di  beiilriti&  lllial&lq  nscivi  i&sii  'tadi'iut 
:.'.m  r,eirioii&  'Xdrf  oi  ioHbI  sni  in^s  bad  sxia  i^idi  xld  bLoi  exia   .'zscJd'sX  & 
nomoV  bXcd-  'isvsn  orii;',      .'C^iTioii'A  lOii  od"  >£XBcf  fiXwoo  HXc^nXcXq  d-Bfi;t 
»xl  d-Bfid  llXcjnXBXq  bLoi  laven  &ixc  aXae  lol  bsv;  ansl  i&d  w^Bfl;^  liofensd-SBK 
oi  bmiL&i  ^o  v«;r.  "^rovs  osia  sfliXd"  o's'iXl   3fiT     .'xari  "xol  flWB'i  "sad  XXsa  £)Xi;oo 
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claim  to  coimnisslon  because  he  had  not  shown  her  the  property.  Miss 
Elsenau  was  not  subject  to  call  imder  section  60j  and  according  to  her 
vinoontradlcted  statement  to  the  courts,  plaintiff  was  not  taken  by 
s\u?prise  (iflilted  States  v.  Blener,  52  F.  Supp.  54,  56),  and  there  was 
no  basis  for  calling  her  as  a  court's  witness*  Having  called  Miss 
Elsenau  as  his  own  witness  knowing  that  her  testimony  would  be  adverse, 
plaintiff  was  bound  by  her  entire  testimony, 

Chicago  Title  Ss  Trust  Co.  v.  Guild,  329  111.  App.  37^,  was 
ail  action  in  the  nat\ire  of  an  Interpleader  to  determine  which  of  two 
real  estate  brofasrs  was  entitled  to  a  substantial  commission  which  had 
been  deposited  viMi   the  circuit  clerk  to  be  paid  to  the  successful 
contestant.  In  that  case  it  was  conceded  that  a  purchaser  had  been 
procured,  and  the  question  presented  there  was  whether  the  trial  court 
properly  concluded  l^at  Guild  rather  than  Hull,  was  the  procuring  cause 
of  the  sale  and  entitled  to  the  commission.  The  purchaser  was  called 
as  a  court's  witness  apparently  without  objection  by  either  side,  arid 
cross-examined  by  both  parties.  The  facts  in  the  Guild  case  are  not, 
as  suggested  by  plaintiff,  closely  analogous  to  the  facts  in  the  case 
at  bar. 

In  the  instant  case  plaintiff's  testimony  regarding  his 
employment  as  a  broker  was  wholly  without  co3?roboratlon  and  entirely 
contradicted  by  defendant's  testimony.  Likewise  his  testimony  intended 
to  show  that  he  was  Instrumental  in  proctiring  Miss  Slaenau  as  a  purchaser 
was  without  corroboration  and  contradicted  by  the  testimony  of  the 
purchaser,  as  his  own  witness.  While  plaintiff  was  endeavoring  to  sell 
properties  advertised  by  him  in  the  Ecibune,  it  would  have  "been  natural 
for  him  to  indicate  to  a  prospective  purchaser  tiliat  other  tracts  in 
which  the  prospect  showed  an  interest,  were  not  for  sale,  ¥e  are 
inclined  to  believe  t^at  plaintiff  probably  showed  Hiss  Elsenau  the 
adjoining  farm  and  told  her  that  the  Zuldema  place  was  not  for  sale, 
and  since  defendant's  testimony  is  oon»oborated  in  many  respects  by 
Miss  Elsenau,  we  believe  that  defendant's  testimony  that  she  did  not 
see  or  talk  with  plaintiff  until  the  farm  was  sold,  is  the  more  credible. 
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It  Is  significant  that  according  to  his  own  testimonyj  plaintiff  never 
advertised  the  Zuldema  place  for  sale,  never  brought  the  parties  together, 
and  never  attempted  to  sell  the  tB.rm   to  anyone  other  than  Miss  Elsenau. 

Assuming  that  plaintiff  was  employed  by  defendant  and  that  he  showed 
the  farm  to  Miss  Elsenau  as  indicated  by  his  testimony,  nevertheless  it 
does  not  follovj  that  he  was  the  efficient  procuring  cause  of  the  sale. 
A  sale  finally  brought  about  by  the  principal  with  a  person  with  whom 
the  broker  had  previously  negotiated  without  success ^  furnishes  no  basis 
for  coHMlssionj  if  it  appears  that  the  broker  has  for  a  long  time  ceased 
negotiation  with  the  purchaser-  and  abandoned  all  efforts  to  Induce  him  to 
take  the  property.  A  time  must  necessarily  arrive  when  the  owner  may 
treat  the  negotiation  at  an  end  and  begin  an  entirely  new  and  independent 
solicitation.  Mainmen  v.  Snodgrass,  13  111.  App.  2d  538,  54l;  West  End 
Dry  Goods  Store  v.  Maun,  133  111.  App.  5^,  550.  The  facts  as  set  forth 
above  bring  this  ease  within  the  principles  of  law  announced  in  the  fore- 
going cases.  Had  these  principles  been  correctly  applied  to  the  facts 
as  shown  by  plaintiff • s  testimony,  a  Judgment  for  defendant  would 
necessarily  have  followed. 

We  conclude  that  according  to  plaintiff's  own  witness  he  was  never 
employed  by  the  defendant  to  sell  her  farm  and  that  plaintiff's  inactivity 
after  he  took  Miss  Elsenau  by  the  farm  in  April  and  May,  19 5^ >  and  after 
she  told  him  she  was  not  Interested  in  buying  a  farm  subject  to  a  long 
term  lease,  clearly  showed  that  he  had  abandoned  his  effort  to  Induce  her 
to  purchase  and  that  he  was  not  the  efficient  procuring  cause  of  the  sale. 
In  our  opinion  the  .Judgment  entered  against  defendant  is  palpably 
erroneous  and  clearly  against  the  manifest  weight  of  the  evidence 
(Waghorne  v.  Hogstrom,  11  111.  App.  2d  3^5),  The  Judgment  of  the  County 
Court  of  Will  County  is  reversed  and  final  Judgment  entered  in  this  court 
that  plaintiff  take  nothing  by  his  suit  and  that  defendant  have  and 
recover  her  costs  from  the  plaintiff. 

Reversed  and  Judgment  entered  for  defendant. 

DOVE,  P.J.,  and  SPIVEY,  J.,  concur. 
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CEOW,   P.  J. 

The  plaintiff,  Eriisst  W,  Vmrnm,  appelle©,  brought  this 
action  against  the  defendant,  lliaora.  Inc.,  appellant,  to  recover 
UtoO.QO  alleged  to  be  due  him  as  a  real  estate  broker's  com- 
alasioa  by  reason  Ms^  the  sale  of  a  635  acre  farm  belonging  to 
the  defendant,  that  mm  beiiig  n  of  the  sale  price  of  |290,O00.OC. 
The  trial  was  had  without  a  jury.     The  Coiirt  fomd  for  the  plain- 
tiff  and  entered  a  Judpi^t  for  I^TOO.OO.     Hie  defead^t  appeals. 
There  was  origi^Uy  an  additional  defendant.  Abe  Areain,  but 
the  Court  held  that  defffiidant  nox  liable  and  there  is  no  appeal 
by  the  plaintiff  froiB  that  jiidgsent* 

The  defendant,  in  its  Second  Ajawjded  Answer,  in  substance 
and  so  far  as  mterial,  denied  the  alle^tioae  of  the  coaplaint 
that  it  had  eEiploTod  plaintiff  to  procure  a  sale  and  promised  to 
pay  for  servicee  in  procuring  such  a  sale  a  broker's  comission 
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of  3r  o^  tJ>@  purchase  price,  that  its  alleged  letter  of  '4arch 
23,  1955  to  the  plaintiff  eonfijnaed  such  eojpioyjaent,  that  th© 
plaintiff  had  performed  all  the  conditions  of  his  eaaploymsnt, 
that  the  plaintiff  procured  a  purchaser,  and  that  the  plaintiff 
was  the  procuring  cause  of  a  sale,  but  admitted  the  execution  ©f 
its  letter  of  March  23,  1955,  that  the  plaintiff  isade  8o®e  effort 
to  sell  the  real  estate,  that  one  Everett  ?,  Hogan  made  an  offer 
through  the  plaintiff  of  |230,000,00,  that  the  plaintiff  repre- 
sented that  thereafter  fir,  Hopua  had  aade  another  offer  throui^ 
the  plaintiff  of  |290,000.00,  alleged  the  plaintiff  abandoned  his 
offorts,  admitted  a  sale  for  |290,0OO.O0  to  purclmsers  for  whoa 
Mr.  Hogan  acted,  on  condition  of  payment  by  it  of  a  11,000.00 
broker's  conaiission  to  another  broker  who  procured  the  sale,  and 
further  alleged  that  the  plaintiff  had  ejnployed  an  luilicensed 
real  estate  salesiaan,  one  Harry  T,  Tjardee,  vho   had  att^pted  with- 
out success  to  negotiate  with  the  prospective  buyer,  and  that  the 
plaintiff  was  therefore  barred  from,   receiving  any  ceesEission  or 
suing  therefor  by  the  provisions  of  the  Real  Setate  Brokers*  and 
Salessaen'e  Act  (CH,  114i  ILL.  HSV.  STAXS.,  1955,  Sees.  1  and  2). 
On  motion  by  the  plaintiff  this  affirmative  defense  was  stricken  =, 
the  defendant  elected  to  stand  on  its  pleading.  The  plaintiff 
filed  a  reply  to  other  affiraative  matters  appearing  in  other 
parts  of  the  answer.  The  case  was  called  for  trial  January  21, 
1957»  The  defendant  moved  for  a  c<mtinuance  to  April,  1957 
on  the  ground  that  H&nry  T.  Tjardes  was  a  raaterial  adverse  wit- 
ness and  had  unexpectedly  absented  himself  £r<m   the  State.  This 
motion  was  denied,  although  the  cause  was  continued  to  January  29, 
1957. 
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The  defsndant,  in  addition  to  urging  that  th«  Cotart 
srred  in  striking  tiie  affir^jativa  defease,  and  in  denying  the 
defendant's  motion  for  continuance,  further  urges  that  the  Goiirt 
erred  in  granting  jtsdgaant  for  th®  plaintiff ,  and  in  not  grant- 
ing  jv.dgm«nt  for  the  defendant  j  that  th®  Coitt^  should  have  found 
that  the  plaintiff  was  not  the  procuring  cause  of  tha  salej  that 
the  plaintiff's  flaaj.  agre^nent  v^ith  the  defendant  was  that  the 
plaintiff  would  find  a  buyer  at  a  price  which  would  net  1290,000,00 
to  the  defendant  seller,  and  that  th«  plaintiff  could  hay®  any- 
thing he  could  g#t  over  that  figure  as  his  etHaraission,  that  the 
plaintiff  att^apted  to  sell  th®  farm  to  the  proepe^tive  buyer  in 
that  manner  but  did  not  succeed,  and  the  plaintiff  did  not  so 
psrfon?i?  that  ths  piaiatlff  abandoned  negotiati<Kis  with  the  pros- 
psctive  huyej;  and  that  the  ultimate  sale  to  the  prospective  buyer 
was  not  procured  liy  the  plaintiff  but  through  another  broker  j 
and  therefor©  that  the  judgment  is  contrary  to  the  saaifest 
weight  of  the  evidence,  contrary  to  the  law,  and  should  be  re- 
rars^d- 

"The  plaintiff's  theory  is,  in  substance,  that  the  action 
is  based  on  a  written  agreejjient  of  .^larch  2^,  1955  of  the  de- 
fendant to  pay  the  plaintiff  a  cosmisaion  of  3^  of  the  purchase 
price  in  the  event  the  plaij^tiff  pjx»duced  a  buyer,  nothing  in 
the  evidence  changes  that  agreement,  there  ^^aa  no  other  final 
agreement  or  any  other  agre^sent  diff eraat  tram   the  writt^i  agr«H»» 
raent  of  March  2g,  1955,  the  plaintiff  produced  the  prospective 
buyer  who  ultiaately  actually  bought  the  farm  at  |290,£X)0.(X), 
th«  plaintiff  was  the  procuring  cause  of  the  sale,  the  plaintiff 
did  not  abandon  his  efforts  to  sell  it,  and  consusKmtion  of  a 
sale  by  a  seller  on  different  terms  than  those  proposed  to  the 
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broker  does  not  deprive  the  biHjkar  of  his  c^ap^isatioa,  aad^ 
further,  that  tha  Eeal  Eatate  Brokers  etc.  Act  does  not  prev«iQt 
the  plAiutiff ,  a  licensed  broker,  who  may  hav®  a&ployed  a.  non- 
lie«ns#d  r^al  estate  salss^jan,  £r(m  rgcovsriag  hi.s  brolter^s  c<Ka- 
mission,  and  there  was  no  abuse  oi"  dlssretioa  in  deasyiiig  the  de- 
fendant's aotten  for  a  ccmtiauaace  to  April,  1957. 

The  isaterial  •ridsaoe  is  swbstaiit tally  as  foll^ss! 
The  def^mdant  Minora,  lac,  owned  a  far®  in  Llving^ston  County, 
consisting  of  635  acres,  more  or  less.  Abe  Arenia  was  the  Pres- 
ident and  principal  shareholiler  ©f  the  defendant,  Sevei^  real 
estate  brokers  wer^  workini;  oa   the  sale  of  the  farjs.  Bi©  plaia* 
tiff »a  first  ccatact  with  Mr*  Arontn  yms  on  ?lareh  Z$,   1955,  at 
which  tise  Sir,  Aronia  told  him  that  he  s^as  in  debt,  and  had  to 
sell  thie  fars,  asd  the  defendatxt  seller  had  to  realiza  |50Q  an 
acre  for  the  635  aeree,  or  a  total  sales  price  of  about  |317,500#( 
Mr*  Aroain  th«ffi  had  hie  ateaographer  write  a  letter,  dated  Jkrch 
20,  1955*  whieh  he  eigned  and  gave  to  the  plaintiff.  The  letter 
stated  that  Aroaia  woiild  aceept  a  cash  offer  of  ISOO.CX)  per 
acre,  and  would  pay  plaintiff  a  broker's  coimieeion  of  3^  of  the 
purchase  price  ia  the  ev®at  he  produced  a  buyer.  The  letter  fur- 
ther stated  certain  other  of  the  seller's  teras  of  sale,  and 
that  this  was  subject  to  prior  sale  or  withdrawal  of  the  propei^y 
frosa  the  imiicet.  The  letter  did  not  give  the  plaintiff  an  ex- 
clusive right  to  sell,  and  the  plaintiff  imderstood  he  was  not 
fitn  exclusive  broker. 

Folios* lag  this  the  plaintiff  advertised  the  far©  in  var- 
ious newspapers  and  on  April  3,  1955,  one   Everett  V*  Horaa, 
Decatur,  Illinois,  wrote  the  plaintiff  statiag  that  h©  hAd   saea 
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one  of  the  ads,  and  inqpiired  about  the  farts.  The  plaintiff  thajre^ 
after  show«d  the  faria  to  Fa*.  Hogan.  In  August,  1955,  J'^r.  Hogan 
talked  with  the  plaintiff  and  isad®  an  offer  to  purchase  the  farsa 
at  1280,000 ,00  and  gave  the  plaintiff  his  check  for  1500.00. 
The  plaintiff  then  went  to  l-lr,  Aronin»s  office,  told  his  he  had  a 
prospect  who  had  offered  to  purchase  the  fans  at  12^0,000,00, 
and  showed  Hr.  Arenin  the  1500.00  cheek.  ,l-!r,  Aronin  rejected  the 
offer,  and  told  the  plaintiff  that  he  did  not  *«ant  to  be  bothered 
with  offers  for  leee  than  his  askiac  parte e  of  1 500 ,00  per  acre. 
The  defendant  thua  first  learned  through  the  plaintiff  that  ^l^• 
Ho^an  was  possibly  interested  in  purchasing  the  real  estate, 

IShe  plaintiff  left,  and  later,  at  ;-Ir,  Ho  ran  ♦s  request, 
©ailed  the  1500.00  check  back.  Later  in  August,  1955,  the 
plaintiff  had  a  further  conversation  with  Mr.  Kogan  and  Mr. 
Hogan  then  said  that  he  would  offer  ^^290,000.00.  The  plaintiff 
then  called  Mr.  Aronin  and  told  him  that  he  had  a  new  offer  of 
1290, 000. OCi,  Kr,  Aronin  rejected  this  also.  The  plaintiff  in- 
sisted that  he  was  going  to  lose  hit*   Hogsin  as  a  prt>spoct,  and 
that  the  tnan  was  going  out  to  Iowa  to  look  at  scsae  farm  land  and 
isight  buy  it.  I'lr.  Aronin  says  he  than  told  the  plaintiff  the 
sellsr  would  have  to  have  #29O,(K30*0O,  that  the  defendant  would 
take  1 290, 000. 00  for  the  farpi  and  whatever  B^aamen  got  over  that 
would  be  his,  but  the  seller  wanted  f 290, 000, 00  net,  -  that  was 
a  specific  final  deal,  the  plaintiff  eoxjld  figtire  «nd  cosipute  any 
way  he  wanted  to  on  what  the  fai^  would  have  to  be  sold  for, 
just  80  the  seller  got  1290,000,00,  -  and  in  response  the  plain* 
tiff  said:  «I«11  do  the  job.» 
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Thd  plaintiff  on  his  direct  exaimiimtion.  said;  in  this  r^-* 
spect,  that?  I  then  went  back  to  Joliet  and  talked  with  I4r» 
Aronin,  He  ^id  he  would  have  to  hav«  |290,000,00  net  to  his- 
self,  and  that  I  coiild  har«  anything  oTsr  *290,000.00  as  my 
commission,  -  •  -  After  that  1  went  back  haae  and  I  went  to  see 
1^.  Hogan  again  in  Decatur.  I  triad  to  get  him  to  raise  his 
offer  to  129^,500,00,  ®te,  th&  plaintiff  also  said  that  at  the 
time  of  his  discussion  with  llr.  Aronin  of  Hogan's  1290,000*00 
effer  he  oosEi@nt©d  that  he  had  to  ha^®  his  coeaaission,  he  had 
worked  hard,  he  earned  it,  and  Itr,  Aronin  said,  well,  you  can 
have  your  cosaission  over  |290,000,CX),  and  the  plaintiff  replied 
that  wotdd  not  be  satisfactory,  he>d  have  to  make  ^29^, 500,00  to 
get  the  coamissioa,  and  Aronin  answered  that's  right,  we  can  do 
that,  and  Arcnia  and  he  fiiully  Agreed  to  put  the  price  at 
129^,500,00. 

The  plaintiff  oa  his  cross  e3carsiaation  testified  as  fol- 
lows in  this  respect: 

«^«fhen  Pt,   Hogaii  said  he  vrould  offer  f 290, 000  I  went 
back  to  se«  iii*.  /iroiiin, 

Q.  Bid  ilr,  Aronin  say  that  h#  woiiid  have  to  have 
1290,000,00? 

A,  That's  right, 

Q,     l>id  he  say  that  h©  would  have  to  have  1290,000.00 
net  to  hlsjt' 

A,     T!-iat*s  right, 

Q,     knd  that  he  didn*t  car^  how  you  got  your  coa- 
jaission,  that  you  cotild  have  any  c^^iisaion  you  could 
i^ake  over  that? 

A.     Ihat's  right. 

I  said  I  was  going  back  to  llr,  Hogan  with  an  offer  of 
|29g,5(X),00,  and  I  did,  ^fr,  Hopin  would  net  come  up. 

I  then  offered  to  sell  Mr,  Hogan  the  fana  at 
f'295.000,0C'  and  I  offered  to  sacrifice  on  my   eom- 
ffiission. 
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Q*  In  other  words,  ymi  were  billing  to- take  that 
Bjuch  1965  ta  orisr  — ^ 

A,  In  order  to  imke  %h@   sale,*' 

Is  ft  book  in   th«  natijp©  ©f  «  diary  for  1955  in  which 
ha«d  made  certain  notes  conceming  this  transaction  the  plain- 
tiff wrote,  under  August  25  -  '»Saw  Aronin  In  Joliet  will  accept 
1290,000*00  aet  to  him," 

The  plaintiff  then  w^it  to  Decatur  to  see  Mr,  Hogan  a^in 
OR  or  about  August  25  or  26 »  T!ie  plairjtiff  told  Mr.  Ho©an  that 
his  offer  of  |290,CX50.00  had  been  refused  and  the  plaintiff  his- 
self  teet5.fled  that  he  told  f^.  Ilogaa  that  ?!r,  Aronln  was  willing 
to  accept  any  price  which  would  net  |290,(X>0.00  to  the  seller. 
The  plaintiff  told  Mr,  Ho^an  that  he  would  have  to  get  sos^ething 
over  that  ia  order  to  smke  a  ^immXB&l<m,     He  discnissed  with  Mr, 
Hog^n  i*hat  his  ccaamission  would  be,  that  at  y%  on  1290,000,00  he 
wented  1^700 ♦OO,  and  th&n   told  Mr.  Hogan  that  he*d  reduce  his  ccsa- 
mission  |200,G0  and  Fjr,  Hogaa  could  have  the  farpi  for  #29^,500. 00 » 
Kr»   Hogan  re;Jected  thie.  The  plaiatiff  thea  said  W,   Hogan  could 
have  the  farm  for  |295»0CK),00  &nd   tlmfc  he  would  sacrifice  on  his 
cosaaissioa  in  order  to  sake  the  deal-  Mr,  Ho^n  teetified  that  th© 
l-laiiatiff  said  that  in  ©aking  that  |295f000,00  proposal  he  «as  in- 
d  uding  Ms  coByaisaion  aad  had  cut  it,  Mr,  Kogan  rejected  this 
also,  "Hie  plaintiff  th^i  told  Kr.  Hogan  that  he  v»s  going  away 
on  a  vacation  and  woiild  be  gone  for  soae  time  and  that  h©  could 
be  reached  through  a  Mr,  Tjardea.  That  wais  the  last  conversation 
the  plaintiff  had  with  Mr,  Hogan.  Following  the  plaintiff *s  con- 
versation of  August  25  or  26,  with  l^w,   Hogan,  the  plaintiff  talked 
with  Fa*.  Aronin  and  advised  hira  that  !%•.  Hogari  was  ijaposaible  to 
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deal  with,  that  Hopm  i#ould  not  tm^®  asy  offer -atbove  ^290,000*00, 
it  looked  like  the  deal  was  ©y«r,  (though  th®  plaintiff  says  he 
did  not  tell  Mr*  Aronia  he  was  thspough  with  th©  dml),   ha  was 
not  goini;  back  to  Mr.  Hogan,  {which  tha  plaintiff  dl«mi«3  saying, 
thotigh  the  plaintiff  t«sti.fied  ha  did  say  he  vms  not  ge>iag  back 
to  Mr«  Hogas  with  any  higher  pric®  thaii  |290,0G0),  that  he  i*as 
going  @t!t  west,  and  that  Wit*   Aroain  eo-uld  contact  him  throiigh  &tr# 
TjardsB*  That  was  th©  last  conversation  the  plaintiff  bad  with 
Mr*  Aronin  until  tha  plaintiff  retiiriied  s<m€  ra^riths  later  from 
th®  west* 

TTiB  plaintiff  left  for  t'tm  west  about  S«ipt€ial>«r  12th, 
did  aot  ret.TATn  .for  about  tiiio  ^cmtha,  had  no  cojsimmieatioas  -jaith 
eithey  Mr*  Aronin  or  ?^!r,  Ho,^Ln  whil«  h«  was  gona,  !*nd  had  no 
further  contact  with  either  of  tflssa  aft«r  his  return  \uitil  he 
saw  T-^r.  Aronin  December  12th. 

On  December  12,  1955*  folio'^slog  his  return,  &he  plaia- 
tlff  saw  %",  Attain,  who  told  him  that  the  farm  had  been  aold 
to  Ho^an  for  |290, 000.00,  'l!he  plaintiff  says  he  requested  an 
18700 .(^  QG^mi9®i.on*     The  plaintiff  later  learaed  that  Pjt,   Hogan 
Imd  bow^ht  the  fara  throu^  another  broker  for  #290,000.00  and 
that  !4r,  Aronin  received  1290,000.00,  less  ?1, 000.00,  which  was 
the  ee^isBiseion  to  th®  other  broker.  Federal  Eealty,  of  Bwight, 
Illinoi©. 

The  plaintiff  asserts  that  there  vt^s  no   other  agre®a®nt 
between  the  jdaintlff  and  th®  def endeuit  %h&,n   that  embodied  in 
the  Mareh  28,  1955  letter,  and  tlmt  tmder  this  agreement,  the 
plaintiff  having  admittedly  proe\jred  the  uitisiate  buyer,  who 
bought  at  ?ii?90,000,00,  he  is  ^mtitled  to  3^5  of  the  pureliaee 
price,  $1^700.00,  as  hi©  ccsaraission.  We  are  imabl@  to  agree. 
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W«  think  thd  evidence  is  clear  that  this  I-larch  2^th  agre^etnt 
WIS  modified*  Th«  conduct  of  ths  ^^rties  and  the  testimony  of 
the  plaintiff  and  the  defendant  are  incoasietent  with  the  theory 
that  the  plAintiff  was  ope:r3.tiag  under  an  agreement  providing 
siaply  for  a  yfi  cc«amiseion  on  aay  eale  price  to  the  plaintiff ♦« 
prospect,  regardless  of  what  the  eele  price  might  b€*  The 
plaintiff,  it  ia  true,  said  h«  told  Kr,  Aronin  g<8veruX  times  that 
if  the  farsj  •i»»as  sold  to  the  plaintiff's  prospaet  at  any  price  he 
would  be  entitled  to  a  csKKissio^,  but  there  is  ry©  ©'srid#n»;e  tisat 
Mr,  Aronin  agreed  to  that* 

The  origitial  agreement  expressed  in  the  '4aroh  S^,  1955 
letter  sf  the  defendant  to  the  plaintiff  ^as  that  the  defandaat 
would  accgpt  a  cash  offer  of  f 5CO,00  per  acre,  -  aboat  |3i7,5CK).iX)j 
-  and  would  ^s.^  the  plaintiff  &  cosmission  ©f  3:i  of  the  purchase 
price,  •  meaning,  neeassartly,  at  l500.CC  pcsr  acre,  -  in  the  event 
he  produced  the  buyer,  -  meaning,  necessarily,  a  '^<£i%x   on  those 
tersis,  at  |500»(K>  per  acre,  2^t,  of  ^oursfe,  thfc  plaiiitiff  did 
not  do.  Hence,  if,  as  the  plaintiff  urges,  there  was  no  other 
agreement  than  that  eujbodied  in  the  I'^arch  2Sth  letter,  if  GOthia^ 
in  the  evi^ssee  changes  that  afre^aent,  and  if  lihera  ti^s  ao  ©Uiar 
final  agreement  or  any  other  agreoj^ent  different  fro©  that,  the 
plaintiff  woiild  obTiously  be  barred  of  any  recover/  because  he 
did  not  produce  a  hMjm^  ready,  willing,  and  abl©  to  buy  at  |5C©,Q0 
per  acre,  «  about  1 317, 500 •00,  The  plaintiff  eannot  pick  one  part 
of  the  ag-reesi^^Jt  and  i^ly  on  it  and  ignore  the  other  part  of  the 
ssae  agreesi^it.  The  plaintiff ^s  theory  that  there  ^#as  no  other 
agreeEoit  than  tb?.t^  sXearly  cannot  literally  b©  true,  and  the 
plaintiff  hiisself  cannot  literally  sean  what  lie  says  in  that  re» 
spoct.  That  original  agreement  definitely  was  Eiodified.  It  ?4as 
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aiodifiea  it,»  \&  th©  ae^lar<s  ssQ.©  prie««     Sv«ni  tb^  plaliitlff,  we 
Ti«>lieT®i>  .feuXd  havo  to  adrd.t  tliat,    W<?  think  it  Mas  als©  ay«iirt©d 
as  to  th0  plaintiff's  ccsEjisaton,  aiid  tSiS  modifiaaticai  ^culd  net 
S9^^  unnatural  ar  «Ht  of  i,!i^  criHrj&r^,    A  sell#r  Kay  fe®  perfectly 
willjjig  to  paj  a  3r^  co^siasioii  ou  a  c^"©®®  aais  of  about  1)3X7^  500 .OO, 
bttt  b«  \jm*iiXiag  to  pia./  3^  oa  a  ^t^&g  «ala  of  i«ss  t.imn  tliat, 
©Msh  as  |290^000,QO*     If  it  \mr^  Esodlfied  as  to  t>4«  a«ll*ar»s  ai|ls 

t^oitlf,  a^dv,  it  is  well  vd.thin  the  area  of  r-eascwiafei^  yir©fe» 
a**>illty,  under  th«  fvida^cs  lad  slrcymstaness  here,  t«  b«li®Y® 
it  was  A.l-«>@  »Mi^l^  as  to  th©  plAiatif|"««  cosKuLseion.,     th»  real 
dilf^srens©  af  vi«%,-  ±3  not  wiist-^sr  that  tirigiml  a^^-^misiit  w^a 
tt<i>di-fi©d,  but  hsw  and  to  wh&ti  asct^iit  it  w&»  txediried. 

If  th»  ag3c«tKs^ifc  b©tw0er»  th&  i^aiiitiff  broker  and  did- 
ftiidtot  o'jmmr  ~,imr®,  &s  the  plaintiff  urgesi,  a  aimpl®  ag-resgient 
that  h«  shoaI4  hii"sr«  3^  of  &c^  l>i^ehA»€  pri«®  a«  kin  e^s^ls»i^n# 
&a«.l  if  tlm  d«f«aidaat  iwci«r  had  a©  minimuK  net  tl^tsrm  In  mini.  d$ 
t©  »jhat  it  Mimt®d,  %km  plAintiit  ther&hy  oiioosiag  t©  rsly  oji  ©n@ 
parti  of  t.h«  ?%r«h  2#tli  letter  aad  Igjioriag  the  other  part,  eith^ar 
ia  ifes  «.i»i^.i)!ml  ©r  modiXied  form,  m  mtuld  hstrm  hwmk  entitled  t© 
|^?00,0a,  for  nhieh  ke  i»  »uiiig  her«,  upon  a  1290,000,00  i^l®, 
at  3^,,  ^md  llj*»  Hopiri,  tht  prefrp-S'St-iv®  and  mltiirat©  buyar,  hkTing 
earlier  in  August,  offered  1290,000 ♦00,  it  wewld  smm  %h®  plaint-- 
tiff  would  bav«  sjore  uatumlly  an-d  smrtmlXy  have  basu  ®3rp€€t©d 
to  k^v«  cl^s^d,  or  takt^  s"r«ry  itap  pas«ibl^  t<>  sl©r»®,  a  sal® 
with  !%*♦  Kogatt  at  |29O#0CK3#0O  than  aad  tlwir*,  ©r  ©Issply  to  ^t« 
thsn  and  thdr«  O8«4c*0d  his  efforts  lim.j^ujeh  ^s,  aadl^jr  his  tim^rft. 
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he  had  at  that  point  producad  a  buyer  ready,  aljl«,  and  willing 
to  buy  at  |i290,000«00,  and  had  thus,  imdar  Ms  theory*  earned 
his  |.67€J0,00  cotrsaissioa,     Thmr®  was  no  appar®at  rQa^on^  under 
the  plaintiff 's  th»3ry#  for  the  further  ®a:t®ad®d  disciJussion  with 
Mr»  Aronin,  the  admitted  conv&rsditl&n  about  |290,OCX),00  a«t,  tho 
c<KaB©ats  on  co»iissions,  and  his  talk  of  a  |29S,500«00  pric®,  or 
for  th©  further  extended  negotiaticffiis  of  AiAgust  Z5  ^r  ^  \rf  th« 
plaintiff  with  Mr.  Kofan,  his  trying  to  get  more  than  #290,000 ,00, 
his  tilling  Mr,  Hopm  the  sailer  wowld  accept  |290,000»00  a©t, 
and  his  discussing  eo^miasions  at  l^aigth  with  Mr.  Hopm,     The 
plaintiff's  mm  version  of  hie  conversation  with  Mtn  ircsiin  at 
the  time  he  eoiaaiinicated  Mr,  Hoptn^a  |290,(KK>*CX3  offer,  and  fels 
eonYersati<>n  and  acta  of  AugMSt  25  or  26  to  and  with  Mr,  Hogan^ 
appear  to  hare  h>&&a  related  to,  di3?^scted  to,  and  tied  in  with 
the  basic  idea  or  objective  of  producing  #290,000*00  net  for  the 
defendant  seller.     They  are  hardly  the  type  of  conversationa  and 
acts  noiTsally  to  be  expected  frcsa  a  bro-ker  who  has  and  is  oper- 
ating under  sorely  a  simple  aijreesient  that  h«  shoisld  have  35»  of 
any  purchase  price,  «  nomtter  ndhat  price,  -  as  his  c^miission, 
and  particularly  not  fro®  a  broker  who  has,  if  that  were  the 
case,  already  previously  earned  an  |^7<X),CK)  c^radssion  by  having 
th«Mrat©fore  produced  a  Imjor  ready,  able,  and  willing  to  buy  at 
1290,000,00,  grosa, 

If4>  cast  cime  to  but  one  conclusion,  'tmder  the  evidence  and 
the  reasonable  inferences,  intendaeats,  and  iisplieations  therefrcm, 
-  aaaely  -  that  the  sale  was  to  be  ccsspleted  on  a  1290,000.00  net 
baais  to  the  defendant  seller,  and  this  clearly  mm^im  that  no 
coasmiasion  would  be  dxi®  or  payable  mLles®  th®  plaintiff  found  a 
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buyer  who  -would  pay  the  seller  in  excess  of  #290,000. 00 «  To  find 
for  the  plaintiff  we  would  have  to  ignore  what  we  believe  to  be 
the  specific  contract  between  the  plaintiff  and  the  defendant. 

If  the  owner  of  property  engages  a  broker  to  assist  hia 
in  making  a  sale  thereof,  and  stipulates  that  no  caaaissions  shall 
be  j^id  unless  a  certain  price  is  procured,  such  contract  is  the 
measi-irs  of  the  rights  and  obligations  of  the  parties;  if  the  bro- 
ker does  not  find  a  purchaser  who  will  give  the  price  fixed  he 
does  not  earn  his  coaaaissioni  if  there  be  an  agreement  between 
the  owner  and  broker  that  the  owner  will  sell  so  as  to  net  him 
§20,000,00  and  the  broker  uiay  have  the  excess  if  he  can  sell  it 
for  more  than  that  figure,  and  the  owner  sells  at  a  lesser  figure 
to  a  purchaser  found  thuough  the  broker,  the  broker  is  not,  xmder 
those  circu!3Stances»  entitled  to  a  coiajsission  on  whatever  price 
the  property  actually  brought  j  RSES  et  al.  v.  SPaUAIICE  (136?) 
45  111,  30S.  '^'here   the  agreement  between  the  owner  and  broker  is 
that  the  real  estate  is  to  be  sold  for  |35»000,00  net  cash  to  the 
owntr,  the  broker  to  have  as  coHpeasation  all  he  can  sell  it  for 
over  135,000,00,  and  the  b2?oker  makes  a  contract  to  sell  for 
137 j 500, 00,  tl,000,00  down  being  paid  the  broker,  but  the  buyer 
defaults  and  never  pays  sore  than  the  #1,000,00,  the  owner  and  not 
the  broker  is  entitled  to  the  tl,0(X),00;  the  broker  was  not  en- 
titled to  any  compensation  until  the  owner  received  his  -S35,CKK)| 
if  the  broker  sold  it  for  a  sum  exceeding  135,000,00  th©  excess  would 
belong  to  him;  such  a  contract  differs  from  the  usual  agency  son- 
tract  where  the  compensation  of  the  agent  is  a  per  cent  of  the 
sale  price,  in  that  the  compensation  is  contingent  upon  the  agent's 
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obtaining  more  for  th©  land  than  the  owner  has  agreed  to  accept! 
BURNETT  et   al,  v.  rOTTS  (190S)  236  111,  499.  When  the  broker 
has  a  prospective  piirchaser  and  then  the  broker  and  owner  agree 
the  owner  is  to  accept  |60  per  acre  for  a  sale  and  the  broker 
is  to  have  as  cceapensAtion  all  above  |60  per  acre  which  can  be 
obtained  fros  the  paro^p^jt,  and  the  land  is  sold  to  the  prospect  for 
#60  per  acre,  the  broker  is  not  entitled  to  a  cocmission  of  1^2.00 
per  acre  unless  the  ovmer  and  buyer  tad  actually  previously  con- 
tracted a  sale  at  162,00  per  acre  and  the  owner  had  permitted  the 
bwyer  to  recede  rrom  that  contract;  the  broker  is  not  t©  be  sc^a- 
peasated  by  any  agreed  coiaaisaion  on  the  asjcuat  of  sale,  no  fitter 
what  the  asiount  of  the  aale«  or  by  the  reasoiaabl©  value  of  his 
services,  but  only  by  the  excess,  if  any,  of  any  sale  price  he 
could  obtain,  of  any,  over  what  the  seller  was  willing  to  accept j 
smOM  V.  IdXSOH  (1^93)  52  111.  App,  117*  And  where  the  agree- 
ment between  the  owner  and  broker  is  that  the  owner  will  accept 
#130  per  acre  net  to  hia,  the  bjroker  to  have  as  his  coepeasation 
whatever  he  could  get  above  ?^130  per  acre,  and  the  owner  sells 
the  land  at  leas  than  #130 ,00  per  acre  to  a  buyer  whose  attention 
to  it  was  originally  called  hj   the  broker,  the  broker  is  not  en- 
titled to  the  ustsal,  customary,  and  reasonable  cosa^ssionj  no 
such  agreement  wasmde  between  the  owner  and  broker f  before  the 
brokar  is  entitled  to  any  eoamisaion  he  had  to  procure  a  pur- 
chaser ready,  willing*  and  able  to  pay  more  than  |13G,CK5  per 
acre,  and  such  would  consist  of  the  excess  above  that  figure | 
having  failed  to  produce  eisch  a  purchaser  the  broker  is  net  en- 
titled to  any  compea^tionj  KAULX.  v,  FASFI^D  (1920)  22©  111. 
»•  !•  Where  the  agreement  between  the  <^mer  and  broker  is  that 
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the  owner  is  to  have  12 5, COO .<X)  net  for  a  fares,'  the  broker  t© 
have  as  eompensation  any  sum  realised  over  that,  all  the  broker 
is  entitled  to  is  any  excess,  if  an/,  of  any  sale  price  over 
125,000,00,  if  he  produces  a  purchaser  who  so  purchases,  and  the 
transaction  is  c^apleted,  or  h©  produces  a  purchaser  r^a^dj,   able, 
and  willing  to  buy  at  a  price  in  excess  of  $a5#OCK),00:  SAVAGE 
V,  STgMAaT  (1922)  226  111.  App.  3^^. 

The  cases  cited  by  the  plaintiff,  -  Uk^^im   v«  SlIDSGItlSS 
{1957)  U   111.  itpp»  (2)  53^,  KAISER  V.  ESUiOa  (1^97)  165  111.  242, 
KBmi  Y.  SIgWART  (1900)  165  111.  44^,  MI  V.  ?GRTSR  et  al>  (1^6) 
161  111.  235,  IJABQR  V.  ISHA:^.  (1924)  310  111,  5^5,  S£PUE  v.  COEBILL 
et  al.  (1927)  327  111.  254,  and  BQAKDI'IA^;  et  al.  v.  EUBSRT  et  al. 
(1927)  325  111*  3^*  *•  (i«  ndt  militate  a^inst  our  views. 

Under  the  facts  as  we  find  thssa  from  the  evldeiice,  the 
Court  sft^B   in  error  in  a>^rding  judgaeat  to  the  plaintiff*  We  do 
not  believe  that  the  Oourt  eoiild  find  from  the  testiQoay  facts 
which  do  not  clearly  show  the  original  a^e^ient  as  to  a  ccsmission 
was  u:odlfied,  as  herein  indicated,  the  plaintiff  having  failed  to 
prodvice  a  buyer  at  a  price  exceeding  #290,000,00  or  s&  as  to  net 
1^0,000.00  to  the  defendant  seller,  he  has  not  performed  piii^suant 
ti^reto  and  is  not  entitled  to  any  ccaapeiisation. 

There  are  other  alleged  errors  argued,  but,  under  the 
eirciuxastarices,  we  do  not  find  it  necessary  to  pass  upon  th^a, 

The  Judijaent  is  contrary  to  the  £i^iifeet  weight  of  the 
evidence,  and  coiitrary  t©  the  law|  there  is  no  competent  evidence 
froEi  which,  under  the  eireitastanees,  the  Court  could  find  for  the 
plaintiff;  and  the  judgiaent  is  therefore  isversed, 

ElVEESED. 
SOLPISBURG,  J.  CONCURS 
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JOHN  W.  STARLING. 
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VS. 
LIA  STARLING, 


Defendant,  Appellee  and 
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Appeal  and  Cross 
Appeal  fronn  the 
Circuit  Court  of 
St.   Clair  County, 
Illinois. 


HARDENS,    J, 

This    is    an    appeal    from    a    decree    of    the 
Circuit    Court    of    St.     Clair    County    awarding    defendant 
a    divorce    on    her     c  r  o  s  s  -  c  om  pla  i  nt    and    other    relief. 
Plaintiff's    amended    complaint    charged    defendant    with 
adultery    and    the    c  r  o  s  s  -  c  om  pla  i  n  t    alleged    extreme    and 
repeated    cruelty.       After    a    three-day    trial    without    a 
jury,     the   trial    judge    found    for    defendant    and    awarded 
to    her    custody    of    the    two    minor    children    and    child 
support    and    attorneys'    fees.        The    basis    of    the   appeal 
is    that    the    decree    is    against    the    mainfest    weight    of    the 
evidence.        We    note    at    the    outset    that    plaintiff's    brief 
does    not    conform    to    Rule    7    of    the    Appellate    Court    Rules 
in    that    there    are    no    specific    references    to    the    abstract 
to    aid    the   Co     rt    in    determining    the    evidence    relied    upon, 
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Plaintiff    and    defendant    were    married 
in    1950    and    have    two    children,     a    boy    almost    six,     and 
a    girl    four.        They    lived    together    until    June     13,      1955, 
when    defendant    left    with    the    children    and    began    living 
in    a    trailer.       On    July    8,      1955,     in    a    preliminary    hear- 
ing,    custody    of    the    children    and    support    were    awarded 
defendant.       Again,     in    September,     1955,     a    further    hear- 
ing   before    a    different    judge    confirmed    the    arrangement. 
On    the    trial    of    the    issues    before    a    third    judge,     the 
Court    found    the    issues    for    the    defendant    on    her    cross- 
complaint. 

It    would    serve    no    useful    purpose    to 
detail    the    testimony    on    the    issue    of    adultery    and    the 
counter-claim    of    cruelty.       Suffice    it    to    say,     evidence 
as    to    defendant's    misconduct       was    wholly    circumstan- 
tial   and    turned    on    testimony    of    various    witnei.w-=s    as 
to    an    alleged    paramour's    presence    at    defendant's 
trailer    at    various    times    and  under    allegedly    suspicious 
circunnstances.       Any    wrongdoing    was    vigorously    denied 
by    defendant    and    her    witnesses. 

Both    parties     recognize    that    a    reviewing 
Court    would    not    be    justified    in    reversing    the    decree 
entered    by    the    chancellor    unless    the    credible    testimony 
clearly    preponderates    against    tl.e    decree,       Surratt    v. 
Surratt.     12    111.     2d    21.     145    N.E.     2d    594;    Marcy    v.     Marcy, 
400    111.     152,     79    N.E.     2d    207;    Ayres    vs.     Ayres,     142    111. 
374,     30    N»E.     '572.       Here    the    evidence    is    totally    con- 
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flicting,     and    to    reverse    the    decree    would    require 
not    only    thtit    this    Court    disbelieve    defendant's 
testimony    of    no    misconduct,     but    that    it    believe 
plaintiff's    testimony    and    proceed    to    draw    the 
inferences    therefrom    suggested    by    plaintiff.        Thus 
the    issue    is    the   credibility    of    the    witnesses,    for    the 
preponderance    of    evidence    is    clearly    governed    there- 
by   in    a    case    where    there    is    substantial    testimony    on 
both    sides.       In    no    case    is    the    credibility    of    the 
witnesses    of    greater    import    than    in    a    divorce    matter 
where    the   human    conflict    is    acute    and    personal.        This 
quality    of    the   evidence,     all    agree,     is    best    determined 
by    the    chancellor    who    tried    the    issues    and    heard    the 
preliminary    petitions.        We    are    therefore    unwilling 
to    disturb    their    considered    judgments    where    we    are 
confronted    with    wholly    conflicting    evidence. 

On    the     remaining    issues    of    child    custody 
and    attorneys'    fees,     we    again    find    no    clear    preponder- 
ance   of    evidence    contrary    to    the    result    reached    by 
the     chancellor.       Apart    from    the    inferences     suggested 
by    plaintiff's   evidence    on    adultery,     all    of    the    specific 
evidence    relating    to    defendant's    fitness    to    have    custody 
o f    the    children    supports    the     chancellor's    finding    on 
this    issue.       Should    further    events    require    an    ~ 
opposite    concludion,     this    phase    of    the    decree    can    be 
altered    to    protect    the    welfare    of    the    children    in    a 
subsequent    proceeding. 
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Defendant's    cross-appeal    with 
respect    to    the    trial    court's    award    to    plaintiff    of 
the    parties'    interest    in    jointly    owned    real    estate 
is    without    merit.       The    property    was    bought    with    a 
down    payment    of    $300.00    about    three    months    before 
the    parties    separated    and    the    equity    is,     therefore, 
negligible.       Having    allowed    defendant    to    retain 
$200.00    which    she    had    withdrawn    from    a    joint    bank 
account,     the    chancellor    had    the    right,     under    the 
statute,     to    dispose    of    this    interest    so    as    to    make 
the    overall    adjustment    of    rights    andinterests 
equitable.        We    find    no    abuse    of    discretion    ir.    the 
chancellor's    action    in    this     regard. 
Decree    affirmed. 

Culbertson,     P.     J.     and    Scheineman,     J,,     concur. 
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IREim   /iRVICSQB, 


Appellee, 


vs. 


CITY  OF  BIi4Him:7r,  a  Municipal 
Corporation, 


Appellant , 


Appaal  from 
Circuit  Court 
DuPage  County 


SPIVST— J, 


This  cause  again  reaches  this  court  on  reman dmant 
by  the  Suoreme  Court,  Irene  Arvidson  v.  City  of  Slmhurst,,  145 
lia   i?.  2d  105,  reversing  a  prior  judgment  by  this  court,  Iren,^ 
Xrvidson  v.  Citv  of  Sliahurst.  8  111,  App.  2d  1^3,  131  a*   B. 
2d  112,  with  directions  to  afTirm.   the  judgment  of  the  trial 
court  if  no  further  error  is  found. 

This  court  in  its  prior  opinion  held  that  the  trial 
court  erred  in  refusing  to  direct  a  verdict  for  the  defendant 
at  the  close  of  all  the  evidence  or  in  refusing  to  allow  de- 
fendant 's  motion  for  judgment  notvdthstanding  the  verdict  and 
ir)  entering  judgment  on  the  verdict  for  l|9»CX)0.00. 
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Pursuant  to  the  Suprene  Court's  mandate,   ^-j©  h  ve 
again  sx-^mined  the  rocord  in  this  case  and  it   discloses  that 
because  of  the  result  reached  this  court  did  not  pass  upon 
other  alleged  errors  relied  upon  by  the  defendant,  noaielyg 
that  the  court  erred  in  refusing  defendant's  instruction  I 
and  in  giving  plaintiff's  instruction  II;   that  the  court  erred 
in  excluding  portions  of  defendant's  evidence,   and;  that  the 
dswiages  awarded  plaintiff  are  excessive. 

Defendant's  instruction  I  is  as  follavfss      "The 
court  instructs  the   jury  that  a  city  is  not  bound  under  the 
law,  to  keep  its  streets  absolutely  safe,  nor  is  it  bound 
xinder  the  law,  to  keep  them  in  reasonably  safe  condition.     It 
is  only  bound  to  use  reasonable  care  to  keep  its  streets 
reasonably  safe  for  ordinary  tr^'Vel  thereon  by  persons  using 
due  care  and  caution  for  their  own  safety." 

Plaintiff's  instruction  II  reads,    '^It  i.'as  the  duty 
of  the  defendant,   City  of  Sliahurst,  to  use  reasonable   car©  and 
caution  to  keep  and  TRairit.*in  its  public  sidew.ilks  in  reasonably 
good  and  safe  repair  and  condition  so  as  to  render  ssid  side- 
walks reasonably  safe  for  all  persons  passing  on  or  over  such 
sidewalks  on  foot  and  who  are  exercising  ordinary  care  in  so 
doing," 

Defendant   calls  our  attention  to  the   eases  of  Molwav 
V.   City  of  Chieaco.   239  Hie  486,   88  N,   E.   4^5,   ^nd  McKinlev  v. 
G3.tY  Qi:  Chi  gam,   299  111,   App,   5^,   19  N.   S.   2d  45:?,   as  author- 
ity for  iiis  refused  instxniction  !• 

In  the  Mol;^a^v  case  the  court   grave  another  instruct- 
ion in  addition  to  one  identical  with  defendant's  instmiction  I. 
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It   said  in  substance  that  th«  plaintiff  could  '-.ot  recover 
unless  the  juiTr  believed  that  the  plaintiff  had  proven  by  a 
preponderance  of  the  evidence  that   "the  street  in  question, 
at  the  time  and  place  of  the  alleged  accident,  -ason- 

ably  safe  for  ordinary  tr  vel  thereon  by  persons  using  due 
care  and  caution  for  their  safety."     The  court  xfent  on  to  say, 
'^hese  instructions  st  its  the  la>:  vith   substantial  accuracy." 

The  i'tcKinl^y  case  while  holding  that  a  city  is  not 
botmd  under  the  law  to  keep  its  streets  absolut-.^sly  safe  also 
holds  that   *'all  portions  of  a  public  street  from  side  to  side 
and  end  to  end,   are  for  public  use  in  the  appropriate  and 
proper  method;   but  the  only  duty  cast  upon  the  city  is  that  it 
shall  maintain  tha  rsspective  portions  of  the  street  in   reason- 
ably safe  condition  for  the  purposes  to  which  such  portion  of 
the  street  are  devoted." 

We  are  not  unmindful  of  the  fact  th.t  the  courts  of 
this  state  have  in  some   cas:3s  stated  in  effect  that  cities  are 
not  requii^d  to  keep  their  streets  and  sidewalks  in   reasonably 
safe  condition,  however,  a  careful  an^l3rsis  of  these  eases 
leads  to  but  one  conclusion,   that  '/hat  was  me^nt  was  that  in 
all  cases  there  is  no  absolute  duty  to  keep  public  v»ays 
reasonably  safe.     The  cases  on  the  instant  subject  are  legion 
with  the  Majority  and  the  better  reasoned  r>nes  announcing  the 
principles  followed  in  the  Mckinley  case.     Defendant  lends 
credence  to  this  prtjnoun cement  when  in  its  ;?iven  instruction 
III,   it  is  stated  in  part  when  referring  to  the  duty  of  the 
defendant  in  relation  to  its  sidewalks  that,    "If  it  msintains 
them  in  reasonably  safe  condition  it  is  not   li   ble." 

•'e  hold  that  the  trial   court   ororai'ly  refused 
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defendant's  instruction  I  in  that  it  would  mislead  the  jury 
into  believing  th^^t  a  city  under  no  condition  Is  required  to 
raiiintain  its  public  ways  in  reasonably  safe  condition. 

Plaintiff*®  instruction  II  was  approved  in  3rennaf^  v. 
City  of  Streator.    3$t  111,  46S,   100  H.   F..   266,   and  -^rhen  read 
with  other  Instructions  liialting  the  jury*s  consider  .tion  to 
th®  particular  sidewalk  in  question  properly  states  the  law. 

Defendant  next  complains  of  the  coijrt's  ruling  wherein 
an  objection  was  sustniv^ed  to  a   question  &»  to  the  nujnber  of 
miles  of  streets  in  the  City  of  Elsnhurst   and  the  introduction 
of  the  annual  appropriation  ordinance  of  the  City  of  Hlmhurst 
for  1950  and  1951.      ''e  find  no  reversible  error  in  the  exclusion 
of  this  piroffered  evidence  for  it  >rould  have  littls  or  no  pro- 
bative value.     The  occurrence  took  place  in  the  business  district 
of  defendant  and  the  evidence  attempted  to  be  elicited  would 
huve  little  beea-ing  on  the  care  exercised  by  the  city. 

Lastly,   defendants  contend  that  the  daimages  awarded 
plaintiff  are  excessive.     The  injuries  left  plaintiff *s  leg 
permanently  deformed,    stiff  and  swollen.     Plaintiff  will  be 
unable  to  step  dovm  on  the  toes  of  her  left   foot.     We  are  un- 
able to  say  that  jin  award  of  |9»000.00  is  excessive  for  these 
pennanent  injuries  coupled  vdth  her  pain  and  suffering. 

In  viijw  of  the   foregoing  it  will  be  unneceS3aj:*y  to 
pass  upon  appellee's  motion  pursuant  to  Rule  36  and  appellant *i 
objections  thereto,    both  taken  with  the   c-^so. 

The  judgment  of  the  circuit  court  of  DuPage  County 
is  affirmed. 

Affirmed, 
DOVE,    P.J.    and  McNEAL,    J.    CONCUR, 
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JSaO!a2   J.  Tr04,  by  Paul  Tyda^ 
his  next  friend, 

Plaintif  .f-^p«llant , 


vs, 


REITSR-SCFJ^tlOT ,   INC.,   an  lUinois 
Coirporation., 


Defendant- Appellee •  ) 


Appeal  from  the 
Cirajit  Court  of 
OaPaiP©  County» 


SPIVEY— J, 


Plaintiff,  Jerome  <J»   Tyda,  a  minorj  by  his  next 
friend  sought  to  recover  the  consideration  paid  to  the 
defendant  on  a  contract  for  the  purch^ise  of  an  automobile. 
Defendant  count erclaimed  for  damages  in  recoupment  in  a 
like  amount.  The  Circuit  Court  of  DuPags  Co'inty  allowed 
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defendant "s  damages  in  recoupment  in  the  amount  of  plaintiff's 
claim  for  damages.  Plaintiff  appeals. 

In  July,  1956,  the  plaintiff,  then  nineteen  years 
of  age,  entered  into  a  tj-ritten  contract  with  the  defendant 
to  purch:se  an  automobile ,  At  the  time  of  the  execution  of 
the  contract,  the  plaintiff  represented  himself  to  be  t  eaty- 
tr,o  years  of  age.  He  did  so  In  order  to  obtain  the  automobile, 
knowing  that  the  defendant  would  refuse  to  sell  him  the  car  if 
defendant  v.'ere  a^rare  that  plaintiff  was  a  minor.  Upon  the  ex- 
ecution of  the  agreement,  plaintiff  paid  as  a  dom  payment  to 
the  defendant  i'17f>  in  cash,  conveyed  a  1949  Pontiac,  and  agreed 
to  pay  by  the  terms  of  the  contract  of  purchase,  monthly  install- 
ments of  1^121,20,  Subsequently,  plaintiff  made  one  installaient 
payment  of  $121,20,  He  testified  that  at  all  times  until 
October,  1956,  he  intended  to  honor  the  contract.  In  October, 
1956,  the  plaintiff  waa   delinquent  in  his  payments,  and  the 
defendant  repossessed  the  automobile.  The  plaintiff  then  dis- 
affirmed the  contract  of  purchase  and  demanded  the  return  of 
his  payments  under  the  contract. 

On  the  question  of  plaintiff's  age,  the  record  dis- 
closes that  plaintiff  signed  a  finance  company  statement  -vherein 
he  stated  that  he  was  twenty-two  years  of  age.  Defendant's 
agents  testified  that  plaintiff  displayed  a  drivers  license 
indicating  his  date  of  birth  to  be  in  1933,  which  wovdd  make 
plaintiff  t  .'enty-two  years  of  age,  however,  plaintiff  denied 
ever  having  displayed  a  drivers  license  to  anyone  connected 
vfith  the  defendant. 

Plaintiff  contends  that  a  minor  may  rescind  or 
disaffirm  a  contract  either  after  or  during  his  minority 
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and  recover  back  any  considaration  that  h©  has  tendered  or 
paid  under  thd  contract  even  though  he  has  fraudulently 
represented  himself  to  be  of  full  age  v^rhen  entering  into  the 
contract.     Defendant   quite   iiropsriy  concurs  in  this  proposition 
of  law* 

The  sole  question  presented  on  this  appeal  is 
whethi^r  or  not  the  defsnd&nt  may  recoup  his  dajn&ges  by  way 
of  set-off  upon  the  fact*  presented  in  the  instant   case. 

In  the  main,   plaintiff  relies  upon  the  case  of 
Htpi^er  V.  apolf,  ^lotor  Co»,,   26^  111,   App.  1    ( 3econd  District) 
and  the  defendant  argues  that  the  case  of  Berrv^aan  v«  KJtgbw^ 
Trailer  Go..    30?  111.   App.   4^0   (First  District),    30  ri.   E,   2d 
761  is  applicable* 

In  vievr  of  the   f&ct  that  the   conaion  law  of  England 

is  the  law  of  Illinois  in  the  absence  of  statutory  deviation 

(111.  Rev,  Stat.   1957,   Chap.   2^,   Pir.  1)  we  believe  the 

Kxmtey  case  properly  annotmces  the  law  in  Illinois  as  applied 

a 
to  recoupment  for  damages  bj/party  to  a  contract  which  has 

been  disaffirmed  by  a  minor  who  misrepresented  his  age  at 
the  time  of  entering  into  the  agreeKsnt.      ^e  find  no  signif- 
icant factual  differences  in  the  Hufttar  case  and  the  instant 
c-.se.     The  rules  ajrmounced  in  the  fonnar  would  be  equally 
applicable  to  the  latter. 

In  Hunter  v.   Sffllf  Motor  Co»   a  denial  of  set-off 
was  affirmed.     The  Court   based  its  opinion  on  the  intention 
of  the  minor  at  the  time  of  r-urchasa.     In  statin,;?;  the  rule 
announced  in  Ashlock  v.  Vivell.   29  111.   App.   3^^»  it  v/as 
said,   '^he  rule  *  *  *,  would  aeeia  to  be  that  if  a  minor 
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falsely  represents  his  ag©  to  a  person  to  buy  soraethinj^  with 
the  intantion  of  novsr  pa3ring  for  it,  then  such     ct  would  be 
a  tort  :irid  in  such  case  an   infant  would  not  be  reJi^ved  frosi 
damage  caused  the  other  party  by  his  tort,   but  if  a  minor 
f«ls®ly  repres«nts  his  age  to  another  for  the  pur;:>ose  of 
making  a  purchase  vriLth  the  intention  of  carrying  out  his  con- 
trict,  then  his  failure  to  carry  out  the  contract  is  a  breach 
of  contract  and  not  a  tort  and  he  cannot  be  held  liable  for 
the  damage  that  he  caused.  ** 

In   Aahlock  v.  Vivell.   29  111.   ^p.  3^^,  the  court 
said, 

'^If  an  infant  vendue  obtains  possession  of  goo4« 
through  the  pratense  of  a  purchase,   but  Intending  at  the 
time  not  to  pay  for  them,  there  is  in  fact,  no  contract 
executed  between  himself  and  the  vendor.     Their  minds  never 
met."  *  *  *  "Hence,   an  action  to  recover  danuages  for  such  a 
tort  is  not  an  attempt  to  enforce  the  contract  indirectly  by 
counting  on  the  infant's  refusal  to  perform  it,   for  no  con- 
tract existed;   but  a  recovery  is  sought  for  the  damages 
occasioned  by  the  wrongful  and  fraudulent  act  of  the  infant." 

"Such  a  case  is  to  be  distin^lshed  fron;  one  where 
an  infant  vendee,  by  virtue  of  an  agreeisent,  made  at  the  time 
in  ffood  faith,  to  purchase  and  pay  for  goods,   acquires  their 
possession,   and  when  sued  for  the  purchase  price  pleads  his 
infancy  to  defeat  recovery.     In  the  latter  case  he  has  made 
a  contract,  which  he  may  legally  avoid  if  he  desiresj   but  in 
the  former  he  neither  mads  nor  intended  to  riake  any  contract, 
but  obtained  the  possession  of  the  property  by  fraud." 
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In  the  instant   case  •a-q   find  that  the  act  of   Jerome 
Tyda  in  falsely  representing  his  age    =t  the  tisje  of  the  pur- 
ch;.5e  was  not  a  tortious  act   on  which  set-off  may  be  predicated, 
He  testified  that  at  the  tirae  of  purchaiie  he  i.itended  to  carry 
out  fche  terms  of  the  contract  which  -tfas   further  evidenced  by 
his  payment  of  one  installment.     We  further  find  that  at  the 
time  of  purchase  there  was  a  aiaeting  of  the  minds  between  the 
plairitiff  and  the  defendant  throu?-;h  its  agents  and  that   any 
recovsry  by  defendant   in  rocou-^n-ant  by  -^-^a.y  of   set-off  v;ould 
necessc-irily  be  based  upon  contract   -md  not  upon  tort. 

Defendant   has  ur.cr.ed  upon  us  the  case  of  3errv;ic\n  v. 
Hi;  hi-^av  Trailer  Co..    307  HI.    Ap;o,   45^0  as  being  decisive  of 

the   case  at  bar. 

In  th^   Qerrvman  ease  the  Court  h,us  adopted  the 
theory  thit  in  cases  of  this  nature  the  defendant   should  be 
permitted  to  recoup  hi 3  damages  in  a  suit    at   law  upon  equit- 
able principles.     The  Court   cites  with  approval  and  as 
authority  the  cases  of  Davidson  v.   Younp:.    3'^  HI.   145,   and 
Mvers  v.   Kurla?  .4Qtor  Co..    273  U.   3.   U,     The  Davidson  case 
was  an  action  in  equity  for  a  rastraining  order  vherein  the 
Court  found  as  a  matter  of  f^ct  that  tho    Infant  m.=ide  no  filce 
statements  to  the  purchaser  and  perpetrated  no  fraud  upon  the 
other  party.      Hot  being  called  upon  to  paes  upon  the  question, 
the  court  merely  annouacad  a  general  principle  of  law  in  an 
equity  c^use  assuming  infants  acts  to  be  tortious.     In  r^Y--rs  v. 
Hurley  Motor  Co..    2?3  U.    S.   iS    (District   of  ColuTTibiaj,   the 
Court  held  th;;t  a  defendant  may  recoup  lix&  dasiagos  in  a  case 
that  was  very  simlar  to  the  instant  casa;   however,   the  Court 
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hold  '^md8r  the  facts  of  the  present  c«s@,"  v;here  it  msls 
shown  that  the  infant  was  of  mature  appearance,  that  such  an 
action,  though  brought   at   law,   is  in  its  nature  a  substitute 
for  a  suit  in  equity,  and  It  is  to  be  daterojlned  by  the  appli* 
cation  of  equitable  principles. 

In  ths  Berrvasap.  case  and  Mvafs  case  in  applying  th« 
equitable  doctrine  the  Court  made  much  of  the  fact  that  the 
infant  in  each  case  was  of  mature  appearance  'Siiid  was  engaged 
in   1  business  using  the  product  purchised.     In  the  instant 
case  there  is  no  like  showing  as  to  the  appearance  of  the 
minor  nor  as  to  his  business  connections. 

We  hold  that  the  trial  court  erred  in  alio'.rf.ng 
defendant's  claim  for  damages  in  recoupsnent  on  its  counter- 
claim and  that  the   cause  is  reversed  with  jud/^aent  hare   for 
the  plaintiff  and  against  the  defendant  in  the  amount  of 

•mo. 

Refer sed. 


Dove,  P.  J.  and  McNeal,  J.,  concur 
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AMELIA  HAIKEY,  ) 

Appellant-Cross-Appellee, 

V. 

JOHN  B.  HAIKEY, 

Appellee-Cross-Appellant. 


16ljf.%7 


APPEAL   FROM 
SUPERIOR  COURT 
COOK   COUNTY 


) 

MR.  PRESIDING  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Amelia  Haikey  and  John  B.  Haikey  were  married  in  Chicago 
on  November  12,  1938.   No  children  were  born  of  the  marriage. 
The  parties,  except  for  the  time  during  World  War  II  when  the 
husband  was  in  the  armed  forces,  lived  together  until  October, 
1955'   At  that  time  he  was  absent  for  a  week.   A  permanent  separa- 
tion began  on  January  I6,  1956.   On  April  11,  1956,  the  wife  filed 
her  complaint  for  separate  maintenance,  alleging  that  on  January 
16,  1956,  the  defendant  wilfully  deserted  and  absented  himself 
from  her  without  any  Just  or  reasonable  cause,  since  which  time 
she  has  been  living  separate  and  apart  from  him  without  fault  on 
her  part.   He  denied  the  allegations  of  desertion.   In  a  counter- 
complaint  he  asked  for  a  decree  dissolving  the  bonds  of  matrimony 
on  the  ground  that  on  January  I6,  1956,  plaintiff  wilfully  deserted 
and  absented  herself  from  him,  which  desertion  continued  up  to  the 
time  of  filing  the  cross-complaint.   Plaintiff  denied  these 
allegations.   A  trial  resulted  in  a  decree  finding  that  the 
plaintiff  failed  to  sustain  the  allegations  of  her  complaint; 
that  the  defendant  sustained  the  allegations  of  his  counter- 
complaint;  that  the  bonds  of  matrimony  he  dissolved,'  that  a  bank 
account  in  the  La  Salle  National  Bank  of  Chicago  in  the  Joint 
names  of  the  parties  be  equally  divided  between  them;  that  the 
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parties  each  respectively  pay  their  attorney's  fees  and  costs; 
and  that  the  defendant  pay  to  the  plaintiff  the  siam  of  $17»50 
per  week  as  permanent  alimony  co-menclng  with  the  entry  of  the 
decree.  Plaintiff,  appealing,  asks  that  the  decree  for  divorce 
be  reversed  and  that  the  cause  be  remanded  with  directions  to 
enter  a  decree  for  separate  maintenance  for  the  plaintiff  with 
an  appropriate  provision  for  her  support «   Defendant  asks  that 
the  parts  of  the  decree  granting  him  a  divorce  and  denying  her 
separate  maintenance  be  affirmed  and  that  the  part  of  the  decree 
awarding  alimony  to  plaintiff  be  reversed.   The  parties  do  not 
voice  objection  to  the  provision  of  the  decree  dividing  the  bank 
accounts. 

The  parties  resided  at  ^36  Harrison  Street,  Oak  Park, 
Illinois,  for  10  years  and  plaintiff  presently  resides  there. 
She  is  unemployed.   She  had  part  time  employment  while  her 
husband  was  in  service.   She  is  dependent  upon  him  for  support 
and  maintenance.   For  tne  past  11  years  he  has  been  employed  by 
the  Overland  Greyhound  Bus  Company  as  a  bus  driver.   His  bus  run 
is  from  Chicago  into  Iowa.   He  would  generally  leave  Chicago 
at  midnight  and  return  two  days  later.   As  a  bus  driver  h^ 
earned  approximately  190  a  week,  plus  overtime.   He  derlt'ed 
additional  income  from  the  rental  of  a  40  acre  farm  in  Oklahoma 
in  which  he  hag  a  one=third  interest,  disability  pension  from  the 
Veterans  Bureau  and  arcall  amounts  from  the  occasional  sale  of  job 
insurance  and  from  making  and  selling  leathercraf t. 

Since  the  defendant  took  employment  as  a  bus  driver 
disagreements  between  them  became  common.  Plaintiff  testified 
that  she  received  numerous  telephone  calls  from  women  callers 
inquiring  for  defendant,  and  that  frequently  she  found  lipstick 
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other  than  her  own  on  defendant's  shirts.   He  accused  aX  herA being 
unjustly  suspicious  of  his  conduct.   Arguments  followed.  The 
defendant  makes  no  charge  of  infidelity,  cruelty  or  misconduct. 
He  states  that  plaintiff  was  suspicious,  possessed  a  temper  and 
was  miserly  with  his  money.   All  of  these  charges  the  plaintiff 
denied.   She  has  been  ill  off  and  on  during  their  married  life 
and  is  presently  under  the  care  of  a  physician.   She  has  an 
arrested  case  of  tuberculosis  and  is  treated  intermittently  for 
this  condition.   In  1952  she  was  hospitalized  as  a  result  of  a 
severe  infection  of  her  female  organs.   In  December,  1956,  she 
had  a  breast  biopsy. 

During  the  marriage  the  parties  accumulated  certain 
assets.  From  the  sale  of  a  summer  home  there  remains  the  sum 
of  approximately  $2,500  which  is  on  deposit  In  a  joint  account 
in  the  LaSalle  National  Bank  of  Chicago.   The  plaintiif  has 
possession  of  and  is  using  the  furniture  of  the  parties  acquired 
during  the  marriage.   The  defendant  at  the  time  he  left  took  v/ith 
him  $1,050  in  United  States  Savings  Bonds.   The  plaintiff  has  in 
her  possession  approximately  ^■600  or  $700,  which  is  the  balance 
remaining  of  $1,700  in  a  joint  bank  account.   The  ajmouumt  expended 
from  the  account  was  used  by  the  plaintiff  to  maintain  and 
support  herself,  including  rent  and  medical  care  for  a  period  of 
approximately  2-1/2  months  following  the  separation,  during  which 
time  the  defendant  failed  to  contribute  any  money  to  her. 

The  reasonable  cause  that  justifies  the  departing  spouse 
in  leaving  must  be  such  that  it  would  of  itself  entitle  the  party 


abandoning  the  home  to  a  divorce.   See  Coolldse  v.  Coolidp:e»  4 
111,  App.  2d  205;  Swan  v.  Swan,  33I  111.  App.  295;  Godfrey  v. 
Godfrey.  284  111,  App„  297;  Webber  v.  Webber.  3^9  111.  App.  154. 
The  evidence  shows  a  long  and  continuous  course  of  conduct  on 
the  part  of  the  defendant  calculated  to  arouse  the  suspicions 
of  a  reasonable  woman.   The  defendant  admits  the  substance  on  his 
shirts  was  lipstick.   All  that  can  be  said  against  the  plaintiff 
Is  that  her  alleged  remonstrances  and  complaints  made  his  life 
unpleasant.   The  plaintiff  treated  the  defendant  as  a  good  wife 
should.   She  was  a  good  housekeeper.   He  relied  upon  her  to  manage 
his  funds, and  their  savings  show  that  she  was  successful  in  doing 
this.   The  decree  was  entered  on  the  basis  that  the  evidence  estab- 
lished constructive  desertion.   This  is  not  a  case  where  the  wife 
was  leveling  unfounded  charges  against  her  husband.   The  evidence 
shows  that  women  were  calling  on  the  telephone  and  that  he  had 
lipstick  on  his  shirts.   The  defendant  admitted  that  he  knew  one 
of  the  women,  Lee  Thomas.   As  a  result  of  the  altercation  on 
January  16,  1956,  the  defendant  left  the  family  home.   We  hold  that 
the  evidence  falls  far  short  of  sustaining  a  decree  for  divorce. 

The  evidence  establishes  that  plaintiff  is  living  separate 
and  apart  from  the  defendant  without  fault  on  her  part.  There- 
fore she  is  entitled  to  separate  maintenance.  The  decree  is  reversed 
and  the  cause  is  remanded  with  directions  to  dismiss  the  cross- 
complaint  for  want  of  equity  and  to  enter  a  decree  for  appropriate 
separate  maintenance  and  for  attorney's  fees. 


DECREE  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 


FRIEND  and  BRYANT,  JJ.,  CONCUR. 
ABSTRACT  ONLY. 
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APPEAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO. 


^7230 

FOREMOST    INSURANCE  AGENCY, 

Appellee^ 

Vo 

SIDNEY  PANCOE, 

Appellant. 

MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 
.-  -..  ..  Defendant  appeals  from  an  adverse  judgment  in  the  amount 
of  Snpoo.OO  and  costs  entered  in  the  Municipal  Court  pursuant 
to  a  trial  without  a  jury. 

The  essential  facts  disclose  that  plaintiff  is  an  insur- 
ance agency,  and  defendant  an  insurance  broker.   In  February  I955 
defendant  introduced  his  brother-in-law,  Herman  Kamen,  president 
of  Consolidated  Excavating  and  Trucking  Company  (hereinafter 
referred  to  as  Consolidated)  to  plaintiff  insurance  company  for 
the  purpose  of  obtaining  insurance  coverage  on  various  operations 
of  Consolidated,  beginning  March  1,  1955  and  ending  February  29, 
19%.   Defendant  was  to  receive  commissions  as  broker  on  these 
policies.   Numerous  policies  were  issued  by  plaintiff  to 
Consolidated  as  the  insured,  all  having  a  policy  period  extending 
over  the  foregoing  dates.   After  the  policies  went  into  effect 
numerous  billings  took  place  directly  from  plaintiff  to 
Consolidated.   During  the  course  of  the  year  Consolidated  paid 
$hl79,7k   in  premiums  by  checks  payable  to  plaintiff.   The 
original  premiums  on  these  policies  were  paid  in  full  by 
Consolidated,   Likewise  during  this  period  additional  or  audit 
premiums  also  became  due  periodically  on  these  policies  to 
cover  additional  vehicles  and  other  increases  in  risk  that 
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occurred.  These  audit  premiums  were  assessed  against  Consolidated 
on  the  basis  of  audits  made  three,  six  and  seven  months  after  the 
inception  date  of  the  original  policies.,   On  expiration  of  these 
contracts  of  insurance  on  February  29,  1956  some  of  the  audit 
premiums  were  unpaid  by  Consolidated » 

The  foregoing  facts  are  substantially  undisputed.  The 
controversy  arises  over  an  alleged  oral  contract  between  the 
insurance  company  and  defendant  wherein  the  latter  was  alleged 
to  have  made  himself  personally  responsible  for  the  unpaid 
'  insurance  premiums  on  policies  issued  to  Consolidated.   Plaintiff 
introduced  some  evidence  that  it  paid  the  audit  premiums  to  the 
underwriting  companies  when  the  audits  were  made.   After  the 
audit  premiums  were  billed  and  remained  unpaid,  plaintiff  became 
concerned  and  contacted  PancoB?  the  defendant,  who  had  brought 
the  parties  together.   In  its  amended  statement  of  claim  plain- 
tiff seeks  recovery  on  an  oral  guaranty  alleged  to  have  been 
made  by  Pancoe  to  pay  the  audit  premiums  if  Consolidated  failed 
to  do  so;  the  consideration  for  the  alleged  guaranty  was  plain- 
tiff's forbearance  in  not  canceling  the  various  policies  before 
their  expiration  date.   Plaintiff  contends  that  if  the  policies 
had  been  canceled  before  their  normal  expiration  date,  the 
refunded  unearned  premiums  on  the  original  contracts  of  insur- 
ance would  have  more  than  reimbursed  plaintiff  for  the  amounts 
of  earned  audit  premiums  it  said  it  had  paid  to  the  under- 
writing companies  when  the  premiums  became  due.  Defendant 
denied  that  he  guaranteed  the  payment  of  the  premiums  in  any 
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vay,  or  in  any  manner  made  himself  responsible  for  them. 

Plaintiff's  evidence  on  the  guaranty  consists  solely  of 
S .  L.  Rosenfeld's  testimony  of  his  recollection  of  two  telephone 
conversations  had  with  Pancoe.   Rosenfeld  was  president  of 
plaintiff  Insurance  companyo  He  testified  that  he  called  Pancoe 
in  September  or  October  of  1955  in  regard  to  the  audit  premiums, 
and  that  at  that  time  defendant  said  "we  should  go  along  and  he 
would  guarantee  the  payment  of  them" 5  that  he  called  Pancoe 
again  in  January  1956,  and  in  the  course  of  that  conversation 
defendant  again  guaranteed  the  payment  of  the  audit  premiums, 
Pancoe  denied  positively  that  he  had  promised  to  pay  the  premiums 
himself  or  that  he  had  guaranteed  their  payment.  The  pertinent 
portion  of  Rosenfeld's  testimony  as  to  the  September  1955  con- 
versation is  as  follows?   "I  asked  him  when  he  was  going  to  pay 
these  earned  audit  premiums  for  his  brother-in-law.  He  told  me 
that  we  should  go  along  a  little  longer  and  that  his  brother- 
in-law  was  good  for  it  and  that  he  would  pay  for  ito  ..o   I  told 
him  we  would  have  to  cancel  these  policies  If  the  audit  premiums 
were  not  paid  because  we  had  to  pay  them  to  our  companyo  He  said 
we  should  go  along  and  he  would  guarantee  the  payment  of  them." 
Rosenfeld's  testimony  as  to  the  conversation  In  January  1956  is 
as  follows s   "I  told  him  that  the  policies  were  going  to  expire 
March  the  1st  of  '56  and  that  we  had  a  chance  of  canceling  that 
policy,  and  we  would  not  lose  any  money  on  the  audit  premium 
which  we  had  paid  outo  His  reply  was  that  his  brother-in-law 
was  having  a  rough  time  and  he  would  guarantee  the  payment  of 
these  premiums  and  there  was  nothing  to  worry  about,"  Obviously 


Rosenfeld  did  not  consider  the  defendant  personally  bound  as 
the  result  of  the  September  conversation  since  he  again  called 
in  January  and  threatened  to  cancel  the  policies o  Moreover, 
it  appears  that  after  the  supposed  January  guaranty  plaintiff, 
on  February  10,  1956,  in  a  letter  to  Consolidated,  again 
referred  to  cancellation  of  the  policies,  and  it  is  significant 
that  plaintiff  continued  to  direct  original  invoices  for  these 
audit  premiums  to  Consolidated  as  late  as  November  25?  1955* 
It  is  difficult  to  reconcile  defendant's  alleged  promise  to 
guarantee  payment  of  the  audit  premiums  in  January  1956  with 
the  fact  that  plaintiff  addressed  letters  to  Consolidated  in 
February  and  March  of  that  year  requesting  pajnnent  from 
Consolidated  and  mentioning  that  credit  had  been  extended  to 
Consolidated.  The  letters  were  demands  on  Consolidated;  at 
no  time  before  filing  suit  was  any  demand  made  on  defendant. 
These  circumstances  are  important  when  taken  in  connection 
with  Pancoe's  testimony  in  relating  the  telephone  conversations 
had  with  Rosenfeld,  as  followss    "I  know  he  is  good,  I  know  he 
needn't  worry  about  it,  that  he  was  a  little  tight  for  money 
but  that  he  would  pay  him."  Plaintiff  seeks  to  interpret  this 
testimony,  which  amounts  to  no  more  than  words  of  encouragement, 
as  a  guaranty,  and  to  convert  it  into  a  binding  contract  where 
none  apparently  was  intended. 

In  order  to  prevail,  it  was  incumbent  upon  plaintiff  to 
prove  clearly  that  Pancoe  had  made  the  oral  promise  to  become 
personally  responsible  for  the  debt  of  another,  namely 
Consolidated,  and  that  plaintiff  acted  in  reliance 


•^ 


-5- 

on  the  guaranty.  The  only  two  witnesses  upon  the  hearing  were 
Rosenfeld  and  Pancoe.   In  support  of  Pancoe's  positive  denial 
that  he  promised  to  pay  the  premiums  himself  5  the  records  show 
that  the  plaintiff  insurance  company  did  not  rely  on  the  guaranty, 
that  it  wrote  letters  to  Consolidated  after  the  audit  premiums 
became  due  and  billed  Consolidated  with  invoices  for  the  unpaid 
premiums o   On  this  state  of  the  record  the  court  was  not  justi- 
fied in  finding  that  the  guaranty  was  made  or  that  plaintiff 
relied  on  an  alleged  guaranty  on  the  part  of  defendant. 

A  considerable  part  of  the  respective  briefs  is  devoted 
to  the  question  whether  the  alleged  oral  agreement  was  barred 
by  operation  of  the  Statute  of  Frauds  as  the  promise  to  answer  for 

the  debt  of  another  (111.  Rev.  Stat.  1957,  ch.  59,  sec.  1).  It 

the 
appears  to  be^ settled  rule  In  this  State  that  a  promise  is  held 

collateral  and  within  the  Statute  of  Frauds  where  the  plaintiff 

continues  to  treat  the  third  party's  obligation  as  primary  by 

accepting  payments  from  the  third  party  after  the  defendant's 

promise  was  made,  or  otherwise  acting  toward  the  third  party  in 

a  manner  consistent  with  his  remaining  as  the  principal  debtor; 

and  where  the  obligation  of  the  third  party  is  in  existence  at 

the  time  of  defendant's  promise,  and  the  relations  between  the 

creditor  and  the  third  party  remain  unchanged  both  as  to  the 

right  and  the  remedy  of  the  creditor  against  the  third  party,  the 

promise  is  held  to  be  collateral  and  within  the  Statute  of  Frauds. 

In  Duboc  Paper  Co.  v.  Flint,  20?  111.  App.  367,  the  rule  is  stated 

to  be  that  an  oral  promise  for  the  payment  for  merchandise  is  a 

collateral  and  not  an  original  promise  where  credit  is  given  on  the 
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seller's  books,  and  bills  for  the  goods  are  regularly  rendered 
after  delivery  to  tne  debtor,  and  It  is  immaterial  that  a 
duplicate  statement  of  the  account  sent  to  tne  debtor  was 
mailed  to  the  guarantor  with  words  in  writing,  placed  thereon  by 
the  seller,  that  it  was  guaranteed  by  the  guarantor.   To  the 
same  effect  are  Home  Nat.  Eank  v.  Waterman,  13^  111.  ^6l, 
Ruggles  V.  Gatton,  50  111.  412,  T'r-ento  v.  DeBenedettl,  283 
111.  App.  182,  and  Combs  v.  Pulliare,  I90  111.  App.  350. 

The  Statute  of  Frauds  was  evidently  designed  to  require 
a  more  demanding,  a  more  nearly  certain,  type  of  evidence  to 
charge  a  party  where  that  party  does  not  receive  the  substantial 
benefit  of  a  transaction  in  which  another  is  primarily  liable 
to  pay  the  debt.   The  statute  thus  affords  a  greater  security 
against  the  setting  up  of  fraudulent  demands;  its  purpose  was 
not  to  effectuate,  but  to  prrvent,  wrong.   Therefore,  in  cases 
where  defendants  have  sought  refuge  behirl  the  statute  against 
apparently  meritorious  claims,  the  courts  have  found  room  for 
an  exception  to  the  statute,  but  the  frauds  that  the  courts 
have  attempted  to  prevent  by  varying  from  a  strict  interpre- 
tation of  the  statute  seem  not  merely  to  consist  of  breaking 
a  promise  supported  by  adequate  consideration,  but  rather  the 
refusal  to  pay  when  the  promieor's  promise  has  induced  the 
promisee  to  confer  valuable  benefits  upon  the  promisor  JlmeeXt, 
Here  the  testimony  is  conflicting  as  to  whether  defendant 
received  commissions.   He  testified  that  he  "was  to  receive 
commissions  on  these  policies"  but  that  he  "never  did" j 
plaintiff's  president,  on  the  other  hand,  stated  that  the 
agency  "credited  Mr.  Pancoe's  account  $103,58,  and  |131,03." 
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:This  is  the  testimony  that  would  have  to  be  evaluated  in 
determining  whether  or  not  there  was  material  benefit 
accruing  to  defendant,  but  in  the  light  of  our  finding 
that  there  was  no  promise  on  defendant's  part  to  assume  the 
premium  payments  in  the  event  of  their  not  being  paid  by  the 
insured,  this  evidence  does  not  have  a  bearing  on  the  deter- 
mination of  this  case.   "It  was  held  in  the  early  case  of 
Kite  v.  Wells,  1?  111.  88,  that  the  statute  of  frauds  cannot  be 
avoided  by  the  mere  show  or  form  of  an  independent  agreement. 
'It  is  the  substance  and  force  of  the  contract  to  which  the  courts 
will  look  in  determining  whether  the  contract  is  an  original  one, 
or  incidental  and  collateral  to  the  debt  or  liability  of  another,'" 
Trento  v.  DeBenedetti.    The  circumstances  of  this  case  remove 
it  from  those  situations  where  the  courts  have  felt  compelled 
to  exempt  the  particular  proceeding  from  the  operation  of  the 
Statute  of  Frauds. 

For  the  reasons  indicated,  the  Judgment  of  the 
Municipal  Court  is  reversed,  and  the  cause  is  remanded  with 
the  direction  to  enter  Judgment,  including  costs,  for 
defendant. 

JUDGMENT  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTION.. 

BURXE,  P.  J.,  and  BRYANT,  J.,  CONCUR. 

ABSTRACT  ONLY. 
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STATE   OP  ILLINOIS 
APPELL<iTE   COU'-fT 
THIRD      DISTRICT 

February  Terra,  A,  D.  1953 


General  Ho.  IOI32 
Dorothea  Sager, 

Plaintiff- Appellant, 
vs. 

Paul  Steele  et  al . , 

Defendants. 
•"^         #  # 

Henry  C.  Husmann  and  /lllianj  Thompson, 
Defendants -Appellees. 


6I,A.  37 


Agenda  Ho,  2 


Appeal  from  the 
Circuit  Court  of 
Sangamon  County 


CARROLL,  P.  J. 

In  this  action,  plaintiff  seeks  tc  recover  a  real  estate 
broker. s  commission  from  defendants.   The  issues  were  tried  by  a 
Jury  Which  returned  a  verdict  in  fav.r  of  defendants.   After  denying 
plaintiffs  post  trial  motions,  the  court  entered  Judgment  on  the 
verdict,  and  plaintiff  has  appealed. 

In  contending  for  reversal  of  the  Judgment,  plaintiff 
relies  upon  16  errors  which  are  specified  in  her  brief.   Separate 
consideration  of  these  nurnerous  assigned  errors  will  not  be  under- 
taken since  it  is  apparent  from  examination  thereof  that  the  same 
amount  only  to  a  contention  that  the  verdict  is  contrary  to  the 
nanifest  weight  of  the  evidence  and  that  the  trial  court  erred  In 
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the  giving  and  refusing  of  certain  instEuctlons, 

The  property  involved  is  a  house  built  by  defendant  Thompson 
on  a  lot  in  Fox  Meadows  Acoiticn  to  Springfield.  The  defendant 
Husraann  is  a  general  contractor  and  a  salesman  for  Paule  Steele,  a 
real  estate  broker,  and  appears  to  have  had  some  interest  in  the 
Thompson  house.   According  to  plaintiff's  testimony,  in  August,  19Sk» 
she  saw  an  ad  for  the  sale  of  the  Thompson  house  in  a  Springfield 
newspaper;  that  she  then  contacted  Thompson  and  asked  his  permission 
to  sell  the  house;  that  Thompson  said  "sure  anybody  that  brings  me 
a  buyer  I  will  pay  them  a  commission";  that  she  asked  what  the  price 
was  and  Thompson  replied  that  he  wanted  to  pet  '4J?.$,C0C;  that  she  then 
said  she  would  price  the  hcuss  at  ^!528,50Cj  that  Thompson  told  her  that 
the  commission  could  be  paid  out  cf  the  anount  above  o25»0CC.   The 
record  does  not  appear  to  disclose  any  other  conversations  between 
the  parties  directly  pertaining  to  the  employment  of  plaintiff. 
However,  plaintiff  testified  to  a  number  of  other  conversations  v/ith 
Thompson  which  would  tend  to  show  that  the  latter  with  knowledge  of 
plaintiff's  efforts  to  sell  the  house,  permitted  her  tc  contact  such 
parties.   There  is  apparently  no  dispute  as  to  the  fact  that  plaintiff 
showed  the  house  to  Arch  and  Rose  Maulding   to  whom  it  was  subsequent- 
ly sold  by  the  defendants  for  ''',27,2-':o.  Plaintiff  testified  that  she 
did  not  see  Husmann  until  after  the  house  had  been  sold  to  the 
Mauldings;  that  at  that  time  she  told  Husmann  she  expected  a  commissi- n 
on  the  sale. 
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Defendant  Thorapaon  testified  that  the  property  was  listed 
for  sale  exclusively  with  Husoiannj  that  he  never  aiscusaed  the 
aellin£  price  with  plaintiff;  that  he  did  not  promise  tc  pay  her  a 
comtnlasion;  and  that  upon  nur'^rous  occasions  he  told  her  that  if  she 
wanted  to  sell  the  house  she  i?^ust  work  through  Husmann.   '^?hen  asked 
whether  he  recalled  the  conversations  with  plaintiff,  to  which  the 
latter  testified,  the  witness  said  "lots  of  times,  every  day  she 
would  call  up,  torraentin' ,  wantin*  to  sell  the  house,   I  would  say 
no,  absolutely  not". 

Bernlce  Thompson,  wife  of  defendant  Thompson,  testified 
that  she  gave  plaintiff  the  keys  to  the  house;  that  her  husband  did 
not  tell  her  to  do  so;  that  she  told  plaintiff  that  Mr,  Husmann  had 
the  house  for  sale;  and  that  plaintiff  said  she  would  contact  Husmann. 

j      j  Th  basis  of  a  broker's  right  tc  recover  a  comraission  for 
services  is  prorf  that  in  rendering  such  services  he  acted  as  the 
agent  of  such  ovfner.   A  contract  of  employment  is  necessary  to 
establish  the  rrlaticnahip  of  agency  between  the  broker  and  the  owner 
of  property.   V/hile  no  particular  form  of  words  are  rec^uired  to  create 
such  a  contract,  it  is  necessary  that  the  broker  act  with  the  con- 
sent of  the  owner  and  such  consent  may  be  given  in  writing,  orally  or 
be  implied  frtn  the  conduct  of  the  parties.   Doss  v.  Kirk,  0  111.  App. 
2d,  536;  Grecnwald  v.  Marcus, 3  HI  App.  2d  !|95;  Purge tt  v.  Weinrank, 
219  App.  23,   However,  a  mere  statement  to  a  broker  of  the  price  at 
which  the  owner  will  sell  is  not  in  itself  sufficient  to  imply  a 
contract  of  employment.   Bunn  v.  Smith,  190  111.  App,  530  (Abstract). 
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Obviously,   the  evidence  in  the  record  created  an  issue  of 
fact  on  the  question  as  to  whether  the  plaintiff  wa*s  eraployed  by 
defendants  as  a  broker.  The  testimony  of  plaintiff  and  of  defendant 
Phorapson  as  to  their  conversations  concerning  the  sale  of  the  house  is 
in  direct  conflict.  The  same  way  be  said  also  of  the  testimony  relative 
to  the  conduct  of  the  parties.  The  testimony  of  Thompson  and  his  wife 
relating  to  the  giving  of  the  keys  to  plaintiff  Is  that  plaintiff  was 
given  the  keys  with  directions  to  work  through  Hussiann,   It  has  been 
repeatedly  held  that  v;here  the  evidence  is  in  conflict  it  is  not  the 
province  of  the  court  to  substitute  its  judgment  for  that  of  the  jury. 
Sri F,f as  v,  Clausen,  6  111.  App.  2d,  1^12;   Koch  v.  Leanierman,  12  111. 
App.2d,  237.  The  jury  are  the  Judges  -:^f  the  credibility  of  the  wit- 
nesses and  to  the  weight  to  be  given  their  testimony  and  only  where 

the  verdict  is  palpably  erroneous  will  it  be  disturbed  by  the  review- 
Ill, 
ing  court,   Rembke  v.  Bieser,  289/App.  I36;  Hudson  v.  Leverenz,  9  111. 

App.  2d,  96,  k   jury's  verdict  cannot  be  held  to  be  a^-ainst  the  mani- 
fest weight  of  the  evidence  unless  an  opposite  conclusion  be  clearly 
evident.  Dinger  v,  Rudow,  13  111.  App.  2d,  4.14.U;  Del  on  g.  v.  Whitehead, 
11  111.  App.  2d,  330 ;  Grl£ras  v.  Clauson,  supra,   '^n  therecord  before 
this  court,  we  cannot  hold  the  verdict  to  be  against  the  raanifest 
wel£ht  of  the  evidence. 

Plaintiff  contends  the  trial  court  erred  in  the  giving  and 
refusing  of  certain  instructions.   Only  the  particular  instructions 
concerning  which  eosiplaint  is  nade  are  included  in  the  abstract  and 
the  latter  does  not  show  that  the  same  coiaprise  all  of  the  g-iven 
InstiTuctions.  In  numerous  cases  it  has  been  held  that  error  cannot 
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be  predicated  upon  the  Instructions  unless  all  the  Instructions  are 
made  a  part  of  the  abstract.   People  v.  Wood^^uff  ^  9  111.  2d,  k2$  , 
For  the  above  reason*  the  ruling  of  the  trial  court  with  respect  to 
the  instructions  Is  not  before  us  on  this  review. 

Plaintiff  also  complains  of  the  ruling  of  the  trial  cotirt 
on  the  admission  of  certain  evidence  offered  by  her  on  the  trial. 
We  are  satisfied,  however,  that  the  record  does  not  support  such 
complaint  and  that  plaintiff's  rights  were  not  prejudiced  as  the 
result  of  the  court's  action  In  this  respect.  The  determinative 
Issue  In  this  case,  was  whether  defendants  engaged  the  plaintiff  to 
act  as  their  agent  for  the  sale  of  the  property  In  question.  All 
facts  material  to  such  Issue  appear  to  have  been  sulanltted  to  the 
Jury.   The  fact  that  Its  verdict  was  adverse  to  plaintiff's  theory 
affords  no  basis  for  a  conclusion  that  she  was  deprived  of  a  fair 
trial. 

Upon  consideration  of  the  whole  record,  we  are  of  the 
opinion  that  it  discloses  no  reversible  error  and  that  the  verdict 
finds  ample  support  in  the  evidence.  The  Judgment  of  the  Circuit 
Court  of  Sangamon  County  Is  affirmed. 

Affirmed. 

REYNOLDS  and  EOETH,  JJ.,  concur. 
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February  "Tertc,    A.D.    195! 


General    Nc    10137 
Paul  E.   Conaghan, 

Jan?<^s  F; .   Tlstee , 


Plaint  Iff -Appellee, 


r/efendant-Appellant . 


Agenda  Ho.   7 


A;..peal  froc  the 
Clroult   Court   of 
Champaign   County 


Eoeth,    J. 

lalntiff  obtained   Judanient  by  confession   in  the  Circuit 
Court   of   ChajEpaifm   County    on  toe  19th   day   o:   December,    195^i   and 
execution  was   served   on  defendant   on  the   26th  of  Lecember,    1956. 
On  January    16,    1956,    defendant   filed  his  motion  'oo  vacjate    the 
Judgment  with  eooonipany inf;   affidavits.      i.<.o  argjoient    is   preaented 
In  this  court   that   said   ajotlon  was  not   timely   M«<ie.      The    "ircuit 
Court   denied   defendant's  motion   to  vacate  and   thlf.   appeal  vvas  taken 
by  the  defendant. 

■^iPlntlff    Is    truetee   ever   certain   lanu   situated  near 
Eantoul,    Illinois,    tvhich   cl3ljitiff   caused  to  have   subdivided. 
Defendant    Is  a  bulldlnK    contractor  and  the   rresldent   of  an   Illinois 
corpora': icn  called   Ideal   Hoires,    Inc.      The    Judcment  v;as   obtained  on 
three  notes  which  were   nair-able   to  the   plalritlff  end   signed  by   the 

-1- 


.^ 


etg'^'^A  T 


V    .0/    arnir  ,* 


^ 


^eXOX   .<M*  Xs-^oa^i? 


.  * 
.       .  -n   ^.tJ»^  r 

srji  it<f  fcan^Jts   hna  ^l/cftii/Silq  •Mf'tii  9X^BX»q  e*iow  riofdw  as^on  ©eiril' 


defeiidant.     They  are  general  notes  Gcrt£lr.lri£-  a  warrant   of 
attorney   to  confess   Ju'.'giESnt .      The   first    is    3ated   April   26,    1?56 , 
ar?    psy-ible    Ik   three  ir.onths.      The    Eecori''    i£   dated   Xey   22,    19SC , 
payable    In    sixty  days   end   the   third    is   date'?   Jur.e   l'-'- ,    1?56,    arid 
paysble  July  26,   1956.      Beneath  the   printed  "setter  on  each  cf  the 
notes   certain   Inforaatlon  has  been   typed  and   for   purposes  of   ci  arlty 
all  that  appears  below  that   printed  matter   is   set  forth  belov;. 
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"Note  1.   Lots  ;^o.  'e  30, 

32,  33,  3^',  35  (?^or       >.ie  July  26,   1^56. 
tha  acct.  of  Ideal  Homes, 
Inc. ) 

/s/  James  n.  Estes 


"Kote  2.      Lot  Ko.'s  1^;,    16,   18 

For  the_£:cct,    of   Ideal  Due  July   22,    1956. 

/s/  Jaiaeo  P,    "stes 


"Kote   3.      5'o.    '-J^  r-ue  July   26,    1956. 

/s/  Jaaes  ^' .   ~stgg 


From   the   record    it   ar.;->esr3   that   the    pTeintlff,    defendant 
an-]   Ideal  Hoines,    Inc.,   hereafter   called   the   corporJitl  on,    entered 
Into   some  v^greenent   A'lth  reference  to   the  real   estate  owned  "by 
plaintiff  as   ti-^astee   under  the  above-rneitloned  trust,      '^he   e.^tant 
of   the  C'.greemt'nt   is  diGpute-.l   by   the  affidr.vitr,  and   oounter-aff liavlts 
filed.      The   record  discloses,    hov/evsr,    thr<t   plaintiff  conveysd 
certain   lots   in   the   KU^idivi-?! on  and   in  return   had  received   3otne 
funds   in   psyment   for  said   lots,      '-n  -April   26,   1956,    plaintiff 
conveyed  lots   30  to  35,   naming  the   corporation  as  ji:rantse  end 
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^efendP.nt   slrr.^d  the  firet  of  the   said  notes  and    It   vas  delivered 
by   'in  attorney  acting   in  his  beh&lf.      On  or  about   the   ?2n'3    of   T'^ay, 
1956,   vl-P-intlff  conveyed  lots  1^;,    l6  and  15,   nRKlrig  the   cor-orstlon 
a£  frsntee  an3  defendant  signe3   note  number  tv-^o   nr,-^   the   ser*?  j-;as 
delivered  by  defendant's  ©ttomey   to  the   plaintiff.      That   on  or 
about   June    lU,    l^^C,    plaintiff   conveyed   lot   ^k,   narking  ths    oqrporatlon 
8S  grantee  and   the  defendar.t   Elpn'sd  the   third  note  arid  aellvered   said 
Kcte  by  his  attorney  to  the   rlair.tlff.      Defendnnt   doec  not   deny  the 
execution   of   said  notes  nor   that   plaintiff  conveyed   the  land    to  the 
corporation. 

Defendant   filed  his  affidavit  alonp  ;'}ith  an  answer  and 
subsequently  filed   an  additional  affidavit,      ^'laintiff  filed  his 
nsctlon  to  strike  defendant's   xotlon  acX  counter-affidavits  arid 
supplensental   counter-aff id.^vits  and  attached   thereto   various 
correspondence  between  the    "artles. 

Plaintiff  contende   that  this   court   does  not    have    jurln- 
dletlon  to   reviev;  the   order  cf   the   circuit   Covirt   denying    defendant's 
SBot  ion  to  open   the   Judgment  but  that   contention  is  without  r^erlt. 
rickard  v.    'ice.    329   111.    .''pp.   1^,5,    6?  N.K.   2d  ^25,    2  111.    Law   ^j 
Practice,    .-eo.    13",    Ve.pe   212-13.      An   or^er  denyinr,   a  Eotion   to  vacate 
a   judgment    is  an  ap7«alable  order. 

Defendant   contends  the  lower  court  erred   in  denying;  his 
motion  to  vacate  and   sets   out   several  p^rounda   for  reversal    of    that 
or^rler.      He  contends   first   that  he   signed   the   note   in  a  representative 
cap^scity  for  the   oorporatlcn,    anc!   not    individually,    snd   maintains 
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that   the  tranaactlon  comes  unri.er  Chapter  98,    -ectlon  20   ox"    the 

JsegotiablP   Instrument   ^ct.    (IlTlnoir,  reTMsterl   Jtofcutes  1955). 

"Where   the    instrument   contning,    or   n   person 
adds   to  hlB    signature;,    wordis    Inrslcfating   that 
r-e   Ripns      i'cr  or  on  behalf   of  the  or  iKCl':>al  , 
or   In  a  repress'ita-clvs  capacity,    he   Is  not 
liable    on   the    instrufrent    if  he    •■vafi  duly   stuthorise'!; 
but    thfc!   rr^sre   addition   of   words   dsscribing   hlrr;   as 
a^ent   or  as  fllllnp'  s  reoreser*tat\vfi   chfsrRCter 
without   dii?clofeing-   his     rinoiral,    does  not   exerspt 
hir   fron   personsl   liBbility." 

This   contention  certainly   oannot   be  vtiade  with  referfince   to  the 

third  note  as  nothing-   ie  contained    in   thet  nc:tp  e^oept  the    signature 

nf  the  defendant   end    the  notation   ^o.   Mt.       /e  do   not  believe 

defendant's   oontentv-n   to  be   correct   vjith  reference  to  notes  one 

and  two.     He  cites  the   catie  of   .'"-hircliff  v.    ^Ixie   Dr!yo-in.    ?   111. 

App.    ^d    370,    i;^9  N.E.    2d    '^hS,    Kuwisch  v.    The  is.    ?25    11"'.    Arp.    307, 

6c  N.   E.   2d   lOP.      In  th*^  former  case  the  not©  was   ejrned    "Hay   0. 

Keith,    prsBidftnt,    rjxle   Drlvg-in  ''hepter,    Inc.".      In  the    Islter 

''Holeinger-Thels  p-o^   Cotrpary,    Ire,    J.    «'.   Kolsinger,    president, 

Charles   H.   Theis,    tr«^"furf^r" .      In  «iach   5nBtance   hhP  edditional   v.ords 

ers  meanJnglees  unl«sr.s   they  are    Jntfrpreted   to  mee.v:   the   sifner    is 

Elrninn-  for   the   corporet  ion .      In   the   cese  at   bar   two  of   the  notes 

5:£rely    state   "for  the  aoct.    of  Ideal   Hotret".,    Inc."   and  do  not   ocme 

Kithin  the   meaning   of  fcsctlon  20   of   the   Unli'oirs  Negotiable   Instruments 

Act,      Nothing  on  the  note  tends  to    Indicate   th&t  defendant    signed 

"for  or  on  behalf   of  a   principal".      rtilE   court   held    in   Cmith   v. 

Reisch  et  el.    329  111.    App.   '4-5,   67  l-.H'.    ?d  30^,    in  interpreting 

:::.ectl:ri   20,  "'Whenever  a  forn:  of   Inetruiaent    is   such  as  to  fei:-ly 
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liTlloate   to   the   eye    of   corrtson   sense  that  the   esker  signs  as  agent 
or   in  a  representative   cspaclty,   he    Is   relieved   of   p?rsonal 
liability   if  duly  authorized.'     Zavadll  v.    Norrls,    28?  111.    App.    62?, 
5   N.E.    26.  621."     The  phrase    "for  the   acot.    of  Ideal   Homes,    Inc." 
doee  not    Indicate,    In   our  opinion,    the    signing  was   in  a   representa- 
tive  capacity.      FurthertEore   the   defendent  in  his  additional    -nffldavlt 
states  and  acknos^ledges  that   the  notes  were  executed  by   him    in  his 
Individual  capacity  on  dsaaand  of   the  plaintiff.      For  these  reasons 
It   can-ot  be   said  th^^t   parol   evidence   Is   adralssable  to   shew  the   notes 
were   si;  ned  other  than  by  defendant   individually,  whatever  else   may 
be   said    about  the  merits  of  defendant's   claim. 

Defendant  also  contends  he  received  no  consideration  for 
the   slpnlng  of  the  notes.      In  his   first  affidavit   he    states   plaintiff 
and  the  corporation  had  entered    into  an  %reement   to   build   houses 
on  certain  lots  and  that  he   is  an  officer  of  the   corporat^^on;    that 
he  as  a  building;   contractor  was  hlied  by  the  corporation  to   build 
the  houses  and  thst   he   did   so   construct  r.unserous  houses   on  v?irlous 
lots;      thut   for  these   services  he   was  paid  by  the  corporation 
and   that   he  at  no  tlrae   received  any  money   or    oth'^r   consideration 
froc!  the  plaintiff,   nor  did   he  personally  have  any  a^reeraent  with 
the  plaintiff;    that   he   rna.de  certain   crofits   from  his   work  with   the 
corporation  and  he  has   ex-ended   l^irge   outas  of  money    in  preparing-   to 
construct   hones  for  the  corporation   in  the    subdivision.      Hs  then 
alleges  that  the  plaintiff  bresched   hia   a^'reeraent  vflth  the  corporation 
and  he  as  a   result   has   suffered   a  great   pecuniary   loss.      In  his   second 
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affidavit   defendant    sets  out   the   purported  agreen<ent  between  plaintiff 
en'5    the  corporstlon  and   tha  alleged  breach  by  the   plaintiff.      In 
paragraph  7  he   states   In   substance,    th^t   at  the   time  of  the  i!a>?  Ing 
of  the    jolrit  Venture   :i;?;reemsnt   plaintiff   'll'l   demand   thrit  there  be 
executed  ani  delivered   over   to  him   indlvi'mlly   the   ':rorr:lssary  notes 
which  constltuts  the   subject  -aatter  of  this  litigation  and  desBndlng 
that   salfc  notes  be   executed   by   ^iefendnnt    in  his    Individual   cJ^raoity 
assuring  defscdent  and   the  corporation   that   plaintiff  would   look 
solely   to  the  corporatlori  for  the  rsyirerjt   of  such  obligation   In 
the  Pv&nt   that   such  obllg-atlon   should   become  due  and    paypble;    that 
no  consideration   did   flov:   from  plalntH'f   tc  defendant    or  to  the   said 
corporation  b\it  the.    s'^ild   notes  were   delWered    eolely  for  the   purpose 
of  aldlnf:  pliAl   tiff    in  his  5esirn  to   insure    that  the  proceeds  of 
such   Joint   venture  cgreeraent  would    not    for  the   purpoee   of  the 
U.    C,    lrjCojr;e   tvx  be   treated  Gr.  ordir.^":ry    lncofT;e  but  v^ould  be   treated 
ap  e   cnpitel  gain  snd  for  the   purpose  of  i'   ffiemorandura  of    the   ©inounts 
allocable    to   the  eaid    plaintiff  pt   such  tlire   8s  a  closinr  of   the  sale 
of  the  parcel    so   developed,   and    only    'hen  was  the  omount    so   allocated 
to  be   paid   over  to   the   said  plaintiff  an^^   then    by   the  corpcrfition  and 
not  by  the   defendant. 

Th*?'   sum  and    substance  of   -ief^ndant's  affidavits   Is   that 
all   dealings  with   reference  to   tre   buying  eni    selling,  of   lots   in 
tha   subdivision  were  bet'oen  plf^intlff  ^ind   the   corporation;   the 
notes  v-»ere   gigned  by  defendant   individually  at  the   Insistence  of 
the   plaintiff  with  the  understanding  that  h«   would  not  be   liable 
on  them  but   that  they  would  be   paid  when  due  by   the  corporation; 
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he  pereonally   received  no  consiaeratlon  for  slgninp:   th©  notes;   and 
despite  the  reoltp.tlon  on  the  notes,   namely  that  they   ;vere  due 
within  cei't35'i  set   periods  of   time,   thrjr   ttere  not  du€i  ani  paya^ale 
until   the   lots   were   r.old  by   the  corpor&tlcB   and  thle   q>    virtue  of 
the   joint  venture  agreement  between  plaintiff  and    the  corporation. 

It    is   clear  fi'ca  the  record  that  the  notes  were  glvsari   to 
plaintiff    In  exchange  for  deeds  to   verlous  lots  naslcg:  ths    corporation 
as  s^rantee  end   the   question  now   is,  whether  under  the  clrcutnstanoeB 
set   out,  the  defendant  cen  be  tiel5  to  account   for  them. 

Defendant  contends  thtxt  a  collateral  agresasent  th^t  a 
person  executing  a  negotiable   instrument   is  not  to  be  obligated  to 
make  pr^yEients   Is  binding-    on  th«>  parties  to  the   Rireeaient  because 
the  note  was  never  dellversd  for  the  purpose  of   giving  effect   thereto 
as  a  valid  uncord Itionr-.l   prorolssary  note  and   oltea   The   First,  ivstional 
Bank   of  Granite  City.    Illinois  v.    Drarer.   266   111.   App.    579, 
First  National    3anV:  of   Harvey.    Illizicis  v.   Trott  et   '^l . .    2J6  111. 
App.   i+12,   and   Straua  v.   Citlzeas   3ark   of   Elmhurst.   16^^  111.      xjp.    'i-2!0. 
In  each   case   the  payor  of   the  note  was  asked   Dy  the  payee   to   execute 
the  note   In  question  for  purposes   of   making,  their  records  reflect 
a  more  stable  condition  than  existed,   either  to   satisfy   the  bank 
exainlners  or  stockholders  or  depositors.      In  each    Instance  the 
payor  wat;  advised   he  would  not  be  held   liable  on  the  note  and   In, 
each   instance  the   note  was  signed   to  acconitnodate  the   payee  and    to 
cover  a  note  lield  by   the  bank  drav?n  by   some   person  whose   credit  was 
questionable.      From  the  affidavits   filed  by   deff-ndant    In  the   case 
Bt  bar  it   is  clear  the  defendant  did  not   sl^n   the  notes  to  accommodat© 
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the   plaintiff  but  to   secure  plaintiff   In  the  transfer   of  deeds  to 
the  corporation.     Whether  the  cor-oration  paid  off  prevloue  notes 
is   of  no   importance   in  determining  defendant's  liebillty  under  the 
notes   involved  in  this  case.       -ufflcient   difference  in  the   facts 
exists  for  holding  these  oaeeo  not    controlling   in  the   case   at  bar. 

In  Handley  v.    Drum  et  al..    23?   111.    kxyp.   587,    the   defendant 
purchased   stock   froE  the  plaintiff  and   executed  a  note  as   considera- 
tion.     In  plaintiff 'e-  action  on  the  note  defendant  testified  that  at 
the   tire   E5~id  note  wae  executed   the  parties  orally   stipulated    "that 
the  note   should  be  paid   only   out    of  the  dividends  declared  by"   the 
coir:pany.        On  the  trisl    thr:   court   5:-'5ve  an   Instr'.iction  to  the   effect 
that   plaintiff  could   not   recover,    if   it  >;rs  orally  agreed  that 
defendants  would  not  be  liable   to   pay  th     note  except   froffi   profits 
of  the  corporation.,   an3   that   said  corporation  nsade  no  profit.-;.      In 
holding   the    iastruction   incorrect   the  court    said: 

"In  our  opinion   thf;    iiistruction  flven   by  the  trial 
court  was  not    in  nccord  with  tne   Irw  of   tnls  State. 
The  protrlssory   note  wae  p.  ;.;ritt*='n  ccntrsot   to   pay 
$2,. 500,   which  was  absolute   In  Its  ter'3S.      It   Is 
el9!Eentar.y    that   the   defendants   could   not    5how  by 
parol,   even  as  against  the  payee   of   the   note,    that 
the  parties  hai  ^.xi  understand! n;:   that   th''    contract 
in  fact  >fa3  conditional.      It    is  a  fundsnental    part 
of  the   law   of   contracts,    to  which   there  are  v:^ry 
few  exceptions,    that  a  party  to  a  written   contract 
Eay  not   contradict   tht-    terrns   -f  thnt   contr?ct  by 
parol.     3ut   it   is  equally  well  established  th^t 
such  a  psrty   say   shov  t'-at    "h"    contrgct  clai;red  to 
exist  -rias   In   fact  never   fully  executed,    —   that 
although   it  was   sli?.n-sd   by  b^.T,    he  never  delivered 
It  or  that  there  was  cerely  a   conditional  delivery 
and   *;hF.t  the  conditior   has   r-slle'*.      In   co  doln^, 
the  written  terias  of  the  contract  are  not  varied 
by   parol  but   the    showlni;    rrsde    is   -r.erely  to   the 
effect   that  the  contract  never  was  conjpletaly 
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executed.     Those  principles  apply  to  contracts 
entirely  apart  from  negotiable    instruiaent s. 
Korth-:s stern   'Jonsol.    '^llllr./   Cc.   v.    -loan, 
2?2  111.    Apv.    ?66;    Ideal   Tool  &  Manui-acturlng  Co. 
V.     -t^ff,    post,    p.    62^!-.'' 

And   contlnulri?   th©   ccurt   ssl5: 

"Applying  the  rule   tc   the   facts   presented   In   the 
cese  St  bar.    It   Is  quite   apparent  that   couneel    for 
the   deferidsTits  appreciate*?   the    "Jl^.lts  end  extent 
of  th-?  rule,    for  in  their  pleadings  they   set  up  a 
conditional    delivery.      Their  pleading-  was    'that   the 
note  was  not   to  tPke   effect  until   sufficient   dividends 
hr;d  beer,   declarsd'    uron  the    stock    'to  ?'mount   to    the 
fpce  v?'1  ue  of  sr>ld  note  with    Interest.*      But,    In 
our  orinlcn.    It    Is   equally  rpperent   thnt   the   proof 
Rubrltte-^   did   not   !?!ake  out  the  defense  thus  pleeded. 
Thet   proof  "rfes  not    to   the  effect   thst   the  del  'jverv 
of  the   ncte  wee  ccridlltlcrie.l  but   that   the   mrtlea 
had  agreed   that    it  a  T:f'yaent  'ves  to   be  condltionaT 
en^   depend    on  the  '^refits   tc   be  derived  from  the 
stock   in  the   w?.y   of   '^ivi:?endi;.      I.a  oonten-Jlnf;  the 
contrnry,    couneel   for   the   defendants  urge   that   this 
v/as  not  t:   delivery   of  the  note    'for  the   purpose  of 
glvlnjr  effect  thereto'    a?  req)iired  by   the    statute 
before   such  an   instrument    can  be  consldere-^  complete 
ia  id   Irrevocable.      The   evidence    In  th^s   case   falls 
to   support  thct   contention.      The  con*;  id e ration   for 
thlr  note,   together  with  the   cash   paynsent   made,    was 
290   shares   of  stock  of  the   cotapeny   in  which   both 
these  parties  were    Interestoi.      The   note,    together 
with   the  balr-nce   of  the  conslfier^.tl  on ,    *1,500   In  cash, 
'fUBs  delivered  to  the  nlalxitlff  and  the   stock  was 
deliyereS   to  the   defendant   DruiB  «»nJ  was  transferred 
on  the  books   of   the  company   to   his  name  anl  by  raeans 
of  th'?  voting;   cf  this   stock    the  defendant    beoarrie 
the   president   of  the   cotir'any  a-r^  proceeded   to   sianafre 
its  affairs.      Thnt  bein,-   the    el  tuition,    it    muat  be 
hell  that   the   defendants  delivered   the  note    'for  the 
purpose   of  .riving-  effect    thereto,'    end   even    If,    as 
the   trial    court   put    It    in  the   instruction  above 
quoted,    the   iTarties  acre^^d   prior   to  the  execution  of 
the  rote,    'th5t   the  defendants  would  not  be  liable 
to  pay   said   note  except   from  the    c-roflts.    '    of  the 
company  end  the  com"oany  made  no  T^roflte-,    the 
defendants  are  nevertheless   liable    in  this   action 
because   the  allepe'^   sip-reement  did   not   impose  a 
oondltlcn   precedent   tc  a  oomrlete   delivery  of  the 
note  but  rather  one  'v'hlch   applied  to  th^^   peyasent   of 
the  note  and  es   this   contradicted   the   express  ternjs 
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of  the  note,   to  be  bindlr^?-   on  the   parties,    It  tauat 
have  been  sssde   In  writing  8.vA   oould  not  be   shown  by 
parol,     Hensley  v.   Mitchell,    l47  111.    Ai^p.   I6l; 
Schult^  V.    Meyer,    181   111.    'oo.   335;    Hesoh   v.    Dennis, 
19^^  111.   /-pr.   663;    Weinsteln  v.    Tprintz,    234  111. 
^pv.   49?;    First   Nat.    Bank  cf  Beecher  v.    volf,    203 
Ili.   App.    283;    thinner  v.   Basciike,    21?   111.    App.    32U." 

Tii  Ts^tmeyer  v.   Nordlund.    259   111.   App.   2^4-7,   the   court 

quotes   fron  Handley  7.    Drum,    supriv^,   wltr.   api.Toval   axid  concludes: 

"Vhere   there   is   a  failure   of  cons  Herat  lor., 
p^'lr!«?noe   Is   adr;lssible  tc   show  tne    circumstances 
under  which  the  note  was  executed  bvA    delivered 
as  tending  to   show  a  ccndltlcrial   delivery  an-l   thet 
the  condition  has  fsiled;   but   where   there    is  a 
v^lld  consideration   the   payor   .5,111   not  be   heerd 
to  sey   that  he  had   an  understanding  that  the   note 
wa  ?   cond  i t lo nal . " 

These  caser  are   clearly    in  point   and  while   it    Ik   J,^en^!if,sabls  to 

show  by   parol   evidence  that   there   -<as  a  conditlo:a&l  delivery  of  a 

note,    it   IB    iTiproper  to   show  by  parol  th&t:   there  was  a  condition 

attached   to  the  ^nanner  of  paymeKt  as  ter;:?in;:;    "O   varj   the   expressed 

terms   of  a  written  contract.      The   doctrine   as  laid  out   In   the 

forep-olnp    cases  has  recently  been  reafflirasd    Ir.  the   case   of 

:teiner   v.    Hlg-A-Jir.   Toy   Company.    10    111.    App.    2d    410,    136    K.r.    2d    I66. 

defendant   contends   that   he  personal  1;/   received  no  con- 
sideration for  sisrnlnE:  the  note.      In  his  affidavlte  defendent  has 
stated   that  he    ic   president  of   the   corporate  !h_:rantee    on  the   deeds 
In   question.      Kf»  further   statee  that  he  hat-   an  agreeasent   with  said 
cor- oration   out   of  ^vhlch  he  hae  realized  and   will    in  the   future 
realise  freat   profits  as  an    indenendent   ccntractor   in   the   building 
of  homes  on  the  very  lots   conveyed  by  plfiintlff  to  th?.»   corporation. 
And   finally   he   states   that  he    signed  the   said  notes  at   the    insistence 
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of   tha   plalxitlff,   that   he   signed  them   In   his    individual    oapaclty. 

There  by   the  a  lis  1ft  s  Ions  of  the  defendant  hirnself   Burflclent   cjoti- 

slderation   !&   shovm  to   support  .?.   corjtract.      Ir  Teeftsseyer  v.    Mordrund, 

supra,   the  oonslfleratlori  for  the  note   signed  by  the  defen^aant  went 

directly   to  the   bank  of  v;hich   defendant  was  &  director.      In  a  l&ter 

suit    on  the  nets   the  coui't   said: 

"Thess  facts  ten 3  to  show   a  consi-lsratlon  for 
th©   execution  and  delivery  of   the  note.      The   GSE?ence 
of  the  agrestaent  was  the-   r-ui'ches!^  by  the   directors, 
Incl-adirif:  defendant,    of  t?ie   bad  paper  of   the   bank. 
Defendtint '  8   interest   In  this  rapei-  weald  be  a 
sufficient    oor-Slder-'tlon.    Furthern^cre .    it   wa?;   of 
interest   ':.o  defendagt.   3s  e    stockhol'ler  and  director 
of    the  be.n'K .    to  .vet   rid   of  the   bar)   a?:-ets  of   the 
bank  and  to   suba'tltute  assets   that    '.'oulil    rget    .Niith 
the  apT>rov;-l    of  the-    extir:!ner  .      ""h e   co nt r it»i 1 1  o ■! 
nsade   by  def'^ndant   along  with   tho   other   directors, 
would  et   leftst  postpone,    if   not    prev_ent,    s   loss 
following  the  closing   of   the  bank,  (^mphasis   supplied) 

"•A  benefit   to   tne   t^roiaisor  or  a   loss   or   detriment 
to  tV-.e  prosisao    .    .    .   luoy  consist   either   in    some 
right.    Interest,    profit,    or  benefit  accruin-v:   to 
the  one   part/,    or   ro^e   forbenranoe,    detriment,    loss, 
or  reaponslolllty  given,    suffered  or  undertaken   cy  the 
other*  .    .    .   find    'mr.y  consiet    in  a  benefit   to  a   t:-ird 
person.'    3  E,   C.   L.,   par.   126,   pp.   930,   931." 

In  Fargers  National  £a:]k  cf  Princeton  v.    Hosenkrons. 
2^0   111.    /-.pp.   230,    thii  court  said   it    is  not    'indispensable  that   the 
consideration  pass  directly    to  the    promisor    but  any  ect  whlc'i   is 
a  benefit   to  one   party   or  a   disadvantage   to  the   other    conctitutes 
a   sufflcleht  consideration  to  support  a  contract.      .Dohlatter  v. 
Trlebel,    284   111.    i^l2 ,    Djoklngon   v.    ^'oKay.    177    HI.    App.    !tl2, 
People   V.    Comffieroisl    Life   Ins.    Oo..    2^17    111.    92. 

By  the  affidavit   of  the   defendant   It   is   clear  that   the 
plaintiff  agreed   to  convey  certain  lots  to  the   corporation  upon   the 
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def endr^nt '  c   signing  the  notes   In  qusstlon.      Under   these  facte 
It   appears   that   there    Is   suffioienn   consideration  to   support  the 
contract   fcr  here   alone,   a  clear  disadvantage   is   Bhosffi   to  plaintiff. 
However,    Irs  addition  to   that,   by   his   affiaavlt   defendant   'm  s 
established   that   certain  benefits  would   accrue   to  Y-Am  out   of   the 
transaction  as  a  whole   and   it   is   clear  that   the   defendant  at   the 
time   of  the  execution  of  t^e  notes    in  question  conte-m plated  not 
only  that   the  corporate  grantee   v^o'ild  receive   certain  benefits   from 
the  tranfcSGtlon,   but  tr.at   he   hla-self  would  be  beriefltted   to  a  grest 
degree . 

The  Issues  presented  by  the  affllavlta  of  the  defendant 
If  est&bllEhed  by  competent  teetlEony  la  ooui't  an3  taking  them  to 
be  true  do  not  warrant  the  openlnj^  the  Judj«:2ient .  The  judgment  of 
the   Circuit  Court   of  Champaign   County    le   afi'lrced. 

Afflrnjed. 


(Carroll,   '.j.,   Heynolds,   J.,    concur.) 
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STATE    OF    ILLINOIS 
APPELLATTT    COUET 
THIRD   DI?,T-FICT 


f  16I.A.  373 


February  Terra,  A.  D.  195! 


General  No.  lOl^i-O 
Winifred  Titus  Sentel, 

vs . 
Lula  ?.  James, 


Fla Int If  f - Appel le  e , 


Defendant-Appellant . 


Agenda  No.  10 


Appeal  from  the 
circuit  Court  of 
Moultrie  County 


Roeth,  J. 

Defendant  appeals  from  a  decree  of  the  Circuit  Court  of 
Moultrie  County  by  vrhlch  the  co'jrt  found  that  plaintiff  had  an 
equitable  lien  on  certain  city  real  estate  standing  In  the  name 
of  defendant,  to  secure  the  payment  of  3'12 ,635 .9^+.   The  decree 
directed  the  payrnent  of  said  sum  to  the  plaintiff  within  ninety 
days  and  in  default  thereof,  that  said  real  estate  be  sold  at 
public  sale  to  satisfy  payment. 

By  the  complaint  it  was  alleged  in  substance  that  plaintiff 
made  two  advancements  to  defendant  and  her  deceased  husband,  one 
In  1952  in  the  sum  of  f?,???.^^  f^n"!  the  other  in  1955  in  the  sura 
of  -15  f  2^!-1.00 ;  that  the  first  advancement  was  used  by  defendant 
and  her  deceased  husband  to  acquire  title  by  deed  in  joint  tenancy 
of  the  real  estate  In  question,  subject  to  an  outstanding  mortgage 
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and  the  latter  advancement  was  used  to  retire  and  pay  off  the 
mortgage;  that  defendant  and  her  deceased  husban.^  orslly  agreed 
that  the  real  estate  should  stand  as  security  for  repayicent  of 
said  advancements  and  that  subsequent  to  the  decease  of  defendant's 
husband  the  defendant  restated,  reiterated  and  renewed  the  oral 
agreement.   The  answer  admitted  the  advancements  and  admitted  that 
certain  payments  '^ere  raade  by  defendant  and  her  deceased  husband 
to  plaintiff  on  Recount  of  ssid  advancements  but  denied  the  oral 
agreement  and  alleged  that  said  advancements  v-jere  gifts.   On 
the  issues  thus  made  a  trial  was  had  before  the  court  without  a 
jury  which  resulted  in  findings  for  the  plaintiff  and  the  decree 
hereinbefore  referred  to. 

At  the  outset,  counsel  for  plaintiff  concedes  that  the 
record  in  this  case,  first  of  all,  presents  a  fact  question  as  to 
whether  the  advancements  which  were    concededly  made,  were  gifts 
or  loans.   We  have  carefully  examined  the  testimony  f^^nd  find  that 
the  testimony  of  plaintiff  and  defendant  is  in  direct  conflict  on 
this  factual  question  ""'Ith  one  important  exception,  i.e.,  that 
certain  cash  payments  were  made  to  plaintiff  and  a  certain  credit 
for  professional  services  was  riven  by  T:lalntiff  on  the  advancements 
made  to  defendant  and  her  deceased  husband.   -s  to  these  facts  there 
is  no  dispute.    In  many  rer?pects  the  testimony  of  the  plaintiff 
is  corroborated  by  facts  and  circumstances  appearing  in  the  record. 
There  is  some  corroborating  evidence  of  the  defendant's  version  of 
what  transpired.   A  determination  of  the  factual  issue,  therefore 
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becoTnes   essentially   p   question   of   credibility   of   the   witnesses 

and   this   question    involves   a   consideration  of  numerous    factors. 

As  was   said    In   Kettle  we  11   v.    The   Prudential    Insurance   Gorrr>any   of 

America,    h  111.    2d  383,    122   ''.^.    2d   81?: 

"The    jury   and   the  trial    Judge  watching  and 
studying   every  expression  and    action   on  the   part 
of   the  witnesses  were    in   a  better  position  to 
adjudge   their   credibility   then   a   revlewinfr   court 
who   has   only   the  printed   p^ge   to    rely   u-oon . 


"The  language   in  the   opinion  of  the   Missouri 
court    in  Creamer  v.Blvert,    21^4-  Mo.    i+73 ,    113   S.W. 
1118,    is   strikingly  appropriate.       'He    (trial    court) 
sees  and  hears  much  we   cannot    see   and   hear.      We 
well  know  there  are  things  of  pith  that  cannot   be 
preserved    in   or   showh  by   the  written   page    of   a   bill 
of   excerptions.      Truth   does  not    always   stalk  boldly 
forth  naked,    but   raodest  withal,    In   a   printed 
abstract    In  a   court    of   last   resort.      Che    oft   hides 
In  nooks  and    crannies  visible   only  to   the   mind's 
eye   of  the    Judge  who   tries   the    case.      To   him 
appears   the   furtive   glance,    the  blush    of    conscious 
shame,    the   hesitation,    the    sincere   or   the    flipp-i^nt 
or  sneering  tone,    the  heat,    the   calmness,    the  yawn, 
the    sigh,    the   candor  or    lack  of    it,    the    scant    or 
full   realization  of  the   solemnity   of   an    oath,    the 
carriage   and   mien.      The   bra^ien   face   of    the    liar, 
the   gllbness   of   the    schooled   witness    In   reciting 
a   lesson   or  the    itching   overeagerness    of   the    swift 
witness,    as  well   as   honest   fact   of  the    truthful 
one,    are   Plone   seen   by   hlra.      In    short,    one  witness 
may  give   testimony  that  reads    in  print,   here,    as 
if  falling   from  the   lips   of    an  angel   of   light    and 
yet  not   a    soul  who   heard   it,    nisi,   believed  a   word 
of    it;    and   another  witness   may   testify   so    that    it 
reads   brokenly  and    obscurely    in  print,    and    yet   there 
was   that   about   the  witness   that   carried   conviction 
of  truth  to   every   soul   who   heard  hlni   testify.'" 

The   trial    judge    in  a   rnemoranduiri   opinion   expressly   noted,    that    in 

arriving   at   the   conclusion  that   the   advancements   were  not    gifts, 

he   took    into   consideration   the  conduct   and   demeanor  and   attitude 
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of  the  witnesses  while  testifying,   ^/e  do  not  deem  it  necessary  to 
recite  the  evidence  In  detail.   Suffice  it  to  say  that  the  con- 
clusion reached  by  the  trial  judge  Is  amply  !=nj-pT?ort'=-^  Hy  f-ha 
evidence.   His  findings  of  fact  are  entitled  to  the  sfme  weight 
C.S  a  jury's  verdict  and  we  would  not  be  justified  in  disturbing; 
this  finding. 

Counsel  for  defendant  next  contend  that  even  though  it 
may  be  held  thnt  the  advanceraerit  s  were  not  gifts,  that  then  the 
most  that  can  be  said  is  that  they  were  loans  end  that  equity  has 
no  jurisdiction  to  impress  a  trust  cr  equitable  lien  on  the  real 
estate  for  their  repayment.   Counsel  for  defendpnt  devote  con- 
siderable space  in  their  brief  to  a  citation  of  cases  involving 
resulting  trusts  and  a  discussion  of  vvh-::'.t  is  required  to  the 
establishment  of  a  resulting  trust.   The  answer  to  this  is  that 
the  decree  does  not  find  that  there  is  a  resulting  tinist  and 
further,  counsel  for  plaintiff  makes  no  contention  that  the  facts 
in  this  cace  bring  It  v;lthin  the  doctrine  of  resulting  trusts. 
In  fact,  counsel  for  rlalntlff  both  in  the  brief  filed  and  on 
argument,  af f irmnt Ively  assert  that  this  is  an   equitable  lien 
case. 

On  the  equitable  lien  theory,  counsel  for  defendant  \ 
contends  that  an  express  executory  agreement  in  writing  Tust  exist 
in  or^er  to  create  an  equitable  lien  and  cites  in  support  thereof 
Watson  V.  Hobson  et  al .  4oi  Til.  1^1,  ?1  N.F.  2d  885;  Byron  v.  "yron 
et  al.  3?1  111.  256,  6?  M.E.  2d  7QO;  gldrich.  Trustee  v.  The  F.J. 
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Ederer  Gogy^any.  302  111.  J'^l ,    13^+  N.E.  726. 

In  Watson  v.  Hobson  et  al,  supra,  the  court  set  forth 

the  p;eneral  theory  of  equitable  liens  as  follov;s: 

"An  equitable  lien  Is  the  right  to  have  property 
subjected,  in  a  court  of  equity,  to  the  payment 
of  a  claiiE.   It  is  neither  a  debt  nor  a  right  of 
property  but  a  remedy  for  a  debt.   It  Is  simply  a 
right  of  a  special  nature  over  the  property  which 
constitutes  a  charge  or  encumbrance  thereon,  so  that 
the  very  property  itself  ffiay  be  rroceeded  against 
in  SYi   equitable  action  and  either  sold  or  sequestered 
under  a  judicial  decree,  end  its  proceeds  in  one 
case,  or  Its  rents  and  profits  In  the  other,  applied 
upon  the  demand  of  the  creditor  in  whose  favor  the 
lien  exists.  (Aldrich  v.  n.  J.  Ederer  Co.,  302  111. 
391,  13-^  N.E.  726;  Kukuk  V.  Wartln,  331  111.  602, 
163  N.E.  391 D  Equity  recognizes,  In  addition  to 
the  personal  obllg-ation,  in  some  cases,  a  peculiar 
right  over  the  thing  concerning  which  a  contract 
deals,  which  it  calls  a  "lien,"  and  v^hich,  though 
not  property,  is  analog"Ous  to  property,  by  means  of 
which  the  plaintiff  is  enabled  to  follow  the  identical 
thing  and  to  enforce  the  defendant's  obligation  by 
a  remedy  which  operates  directly  upon  that  thing. 
(Kukuk  v.  Martin,  331  111.  6C2,  I63  N.E.  391.}" 

And  in  Phelps  v.  Oak  Hills  Golf  Club  et  al.  269  111. 

App.  397,  the  court  said: 

"The  theory  of  equitable  liens  has  Its  foundation 
in  contracts,  express  or  Implied,  and  every  agreement 
between  the  contracting  parties  which  sufficiently 
indicates  an  Intention  to  make  some  ]:©rtlcalar 
property,  real  or  personal,  a  security  for  a  debt; 
or  the  property  is  transferred  as  a  security,  creates 
an  equitable  lien,  which  Is  enforceable  against  the 
property  conveyed.   This  rule,  however,  Is  not  limited 
to  express  contracts,  but  in  addition  equity  raises 
similar  liens  without  agreement  therefor  between  the 
parties,  based  either  upon  general  considerations  of 
justice  or  upon  the  particular  equitable  principle 
that  he  who  seeks  the  aid  of  equity  in  enforcing  some 
claim  must  himself  do  equity.   Oppenheimer  v. 
3zulerecki,  297  HI.  "l." 

It  is  true  that  In  the  cases  cited  by  counsel  for  defend- 
ant, supra,  there  is  language  in  tn"'  discussion  of  the  doctrine  of 
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equitable  liens  that  might  Indicate  thst  the  agreement  was  required 

to  be  In  writing.   Close  exanilnation  of  the  cases  reveels  that  In 

each  instance  any  such  language  was  not  necessary  to  a  decision 

based  upon  the  facts  of  the  particular  case. 

In  C-rigaltls  v.  Galdauskis.  ZV'-   111.  ':pp.  Ill,  an 

equitable  lien  was  lirpressed  upon  real  estate  upon  the  basis  of 

a  loan  of  money  to  defendants  and  an  oral  promise  by  tnern  to 

execute  a  mortgage  If  the  loan  was  not  repaid  within  one  year. 

There  the  court  held : 

"The  law  is  well  stated  in  Potneroy's  Fquity 
Jur.  sec.  1237:   'The  forrc  or  particular  nature 
of  the  agreement  which  shall  create  a  lien  Is  not 
very  niaterlal,  for  equity  looks  at  t'''<e   final  Intent 
and  purpose  rather  than  at  the  form;  and  if  the  Intent 
appear  to  give,  or  to  charge,  or  to  -oledge  pro|:ierty, 
.  real  or  personal,  as  a  security  for  an  obligation, 
and  the  prooerty  is  so  described  that  the  principal 
things  Intended  to  be  given  or  charged  can  be 
sufficiently  identified,  the  lien  follows.'   That 
language  has  been  quoted  and  sanctioned  In  many  cases 
in  various  Jurisdictions,   '/here  one  furnishing  a 
consideration  Is  promised  a  mortgage  on  certain 
specified  reel  estate,  an  eqiaitable  lien  is  thereby 
created.   Pursuant  to  the  ff'axirn  that  equity  '-ill 
Consider  that  which  ought  to  be  done  as  already  in 
being,  the  pror.ise  to  give  a  tDortgac^e  to  secure  a 
loan  may  be  treated  as  an  actual  mortgaf::;e.   Lohineyer 
v.  Durbin,  206  111.  57^^." 

To  like  effect  are  the  cases  of  3oucek  v.  Pondelicek  et  al .  259 
111.  App.  59  and  Baker  v.  Baker.  6  111.  /-pp.  2d  557,  123  N.E.  2d  616, 
in  both  of  which  cases  the  agreement  was  oral.   Nor  does  the  agree- 
ment have  to  be  express.   The  trend  of  rrodern  decisions  is  to  hold 
that  in  the  absence  of  an  express  contract,  a  lien  based  upon 
fundamental  maxims  of  equity  may  be  Imclied  and  declared  by  a 
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court   of    equity   out   of  general  considerations   of  right   and    justice 
as   applied   to   the   relationsnlp   of   x.tie      arties   arid    the    circutristances 
of   their   dealing.      There    is    evidence    in   this   record  which    indicates 
th5;t    the   parties    intended   the   real   estate   to    stand  as   security    for 
the   debt.      Plaintiff   testified  that   en  one   occasion   shs    reminded 
the   defendant   and   her   deceased  husband   that   life  vjas  uncertain  and 
if   anything    happened   to   her    it  was  understood  that   the   real   eotate 
■Ajould  becnrne  a   part   of  her  estate,    to  which   they    acceded;    that 
after   the  death  of   defendant's   husband,    the  defendant    suprested 
they   treat   the  house   as  a  bond;    that    she   demanded   a  deed   on   one 
occasion   in   or^er  to  be   able    to    show    it   as   a   pert    of   her  estate. 
."^hlle   this   tegtlrnony    Is    in   -oart   denied   by   defendant,    such   denial 
only    raised   e    fact    question   of  what   transpired   for   determination 
by   the   trial    Judge.      Viewing  the    record    as   a  :\'hole   ^'e   hold    the 
opinion  that   the   evidence  was   sufficient    to   bring  th Id    case   within 
the   general   principles   heretofore   referred   to. 

Defendant   contends   that   the    trial    judp:e   erred    in   his 
rulings   on   the   admission  and   rejection   of    evidence,      'je   have 
examined    the   specific   complaints   made  by  counsel  for  defendant 
in   this   regard   In   their  brief  and    are  of   the    opinion   that    In   any 
event   the   errors   clairred   could   not   affect   the    ultimate   conclusion 
reached . 

Accord ingly   the  decree   of  the    Circuit   Court    o^   Moultrie 

County  will   ^e   affirmed. 

Affirmed . 
Carroll,   P.J.   suid  Beynolds,   J.,   concur. 
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Court  of  Winnebago 


County,  Illinois. 


SPIVSY— J. 

A  jury  in  the  Circuit  Court  of  Winnebago  County 
returned  a  verdict  for  the  plaintiff,   Richard  N,   Peluso, 
in  the  asnou-nt  of  ^2,351*46  upon  an  oral  contract  of  employ- 
ffisnt.      Judgment  was  entered  on  the  verdict.     Defendant 
filed  post-verdict  aotions  for  a  new  trial  and  for  judpjent 
notvrithstanding  the  verdict.     The  trial  court  dsnisd  the 
motion  for  new  trial  ^nd  granted  defendant's  motion  for 
judgment  notv/ithstanding  the  verdict.      Plaintiff  appeals 
from  the  judgment   entered  for  the  defendant  after  vacating 
the  judgment   for  plaintiff  on  the  verdict. 
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Tha   slng.l-3  question  preaentad  by  this  app-^al  >/as 
v^hether  or  not  the  trial   court  'srred  in  antaring  judgmexit   for 
the  defendant  notifithstanding  the  verdict t 

I.    Li.   P«    Jud^aents,   Sect*   123  states  tha   law  in 
Illinois  to  be  J 

"The  motion  for  Judgment  notwithstanding  the  verdict, 
aa  It  was  formerly  designated  in  Illinois,  admitted  that  the 
evidance  most  favorable  to  the  adverse  party  was  true,  together 
with  all  legitiraate  conclusions  and  inferencas,  .and  the  question 
of  law  was  whether,  when  all  the  evidence  was  considered  to- 
gether with  all  reasonable  inferences  therefrom  in.  its  aspect 
raost  favorable  to  the  party  against  whom  the  motion  was  directed, 
there  was  a  total  failure  or  lack  of  evidence  to  prove  any 
nacQssary  eleasent  of  the  case  of  such  party, 

"In  ruling  on  the  motion,  the  court  could  not  weigh 
the  evidence  and  all  contradictory  or  ejtplanatory  circuBiatanees 
were  rejected  v/hen  considering  the  evidence.     The   court   could 
not   dsterraine^iiny  controversial  questions  of  f-^ct  or  pass  upon 
the   credibility  of  '-.itnesseG  or  consider  any  purported  impeach- 
ment.    Evidence  v^ich  had  no  probiitive  force   could  not  be  con- 
sidered in  passing  on  the  motion, 

"A  judii^ent  notwithstanding  the  verdict   could  be 
entered  only  when  under  all  the  evidence  in  the   case  it  would 
have  been  the  duty  of  the  court  to  direct   a  verdict  without 
submitting  the   case  to  the   jury.     If  there  was  any  evidence 
fairly  tending  to  prove  the  material  elements  of  the   case  the 
motion  was  denied,  QYnn  though  the  court  was  of  the  opinion 
that   a  verdict  for  the   adverse  party  was  or  would  be   against 
the  preponderance  of  the  evidence. 
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Thla  general  principal  of  law  has  been  followed  in  a 
multitude  of  eases  among  which  are,   Goodman  v»  Motor  Products 
Coro,.   9  111.   App,   2d  38,   132  N,   S.    2ci  33?';    Danhof  v.   Osborne . 
10  111.    App.   2d  529,   135   K.   g.   2d  492;    King  v.  Mi  d»  St  ate  J'r^ij--ht 
Lines.   6  111.   App.   2d  159,   126  N.  3,   2d  %B;  Thomas  v.   l^ou.-rlas. 
1  111.   App.   2d  261,   117  N.   S,   2d  417;    Schlesna  v.   Gambiao.   1 
111.   App.   2d  173,  116  ?■:.   B.   2d  926;   Geraghtv  v.  Burr  Oak  I^nes. 
Inc..   5  111.   2d  153,  125  N.  E.   2d     47j   and  City  of  Monti cello 
V.   LeCrona.  414  111.   550,   111  ^.  S.   2d  33*^. 

This  court  in  Gopdactn  v,  ^-lotpg  Products  Cort)..   9 
111.   App.   2d   57,    at  page  ^  said, 

♦•We  are  of  the  opinion  that  the  Tirial  Coxirt  erred  in 
fiTanting  the  aotion  for  judgment  notwithstanding  the  verdict 
fis  said  motion  presents  th©   sinf^le  question  '-.whether  there  is 
in  the  record  any  evidence  which,    st^yndine*  alone  and  taken 
with  all  its  intendments  most  favorHble  to  the  party r s si sting 
the  motion,  tends  to  prove  the  taaterial  elements  of  his  case. 
VViik  V.   Kagen,   410  111.   15^  at   p.   161;   Seeds  v.   Chicago  Transit 
Authority,   409  111.   566;    Ilndroth  v.  Walgr^sen  Co.,   407  111. 
121  at   130;    Gorczynski  v.    Ilugynt,   402  111.   147  At  p.   156; 
■'.feinstein  v.  Metropolitan  Life  Ins.   Co.,    3^-9  111.   157  at  p. 
576.     We  are  not   concerned  with  the  wei.-'ht  or  credibility  of 
the  evidence,  but  only  v/lth  the  narrow  question  whether  there 
is  any  evidence,  together  with  all  reasonable  inferences  to 
be  drawn  therefrom,  which  would  justify  sutsaission  of  the  ease 
to  the  jury.      Lindroth  v.  ^/algreen  Co.,    su-ra,   at  p.   130.      In 
passing  on  a  motion  .Cor  judgment  notr^-ithstandlng  the  verdict, 
the  court  must   consider  all  the  evidence  ^^ith  all  reasonable 
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inferences  th^^refrom  in  the  aspect  most   fayorable  to  the  party 
against  whom  the  mot3.on  is  directed,   and  all  cor)tradictoi«y  or 
explanatory  circurastancos  must  be  rejected,      Buk'^r  v.   City  o.f 
Granite   Pit  v.    311  III,    .-ipp.   5^6." 

In  applying  the  rule  haretofora  announced  to  the 
instant  Case  ve  believe  a  complete  recitation  of  the  facts 
voald  unnec-gssarily  lengthen  this  opinion. 

The   record  discloses  that  the   defendant  asked  the 
plaintiff  v^io   lived  in  Brooklyn,    fT»   Y.  to  move  to  Chicago, 
IlliriLois  and  to  vrark  for  him  in  the  produce  business.     The 
defenaant  agreed  to  pay  the  sum  of  |100,00  per  week  and  the 
defendant  agreed  to  pay  plaintiff's  moving  expenses  from 
Brookljm  to  Chicago.     Plaintiff  agreed  to  ^mrk  for  the  defend- 
ant and  lie:  incurred  moving  expeness;  plaintiff  worked  for  the 
defendant   and  defendant  payed  hira  sonie   salary  but  not   all  that 
was  due  under  the  agreement  nor  did  defendant   reimburse  plain- 
tiff for  his  moving  expenses. 

We  find  that  this  evidence  standing  alone  and  taken 
;is  truf-  >,flth  ^11  intendments  most   favorable  to  the  plaintiff 
required  the  case  to  be  submitted  to  the  jury  and  that  the 
trial  court  erred  in  entering  jud@nent  notwithstanding  the 
verdict  la  the  faca  of  this  evidence  and  under  the  applicable 

rules  of  law  h<ir«in  announced. 

judgment  of  the 
The/Gircuit   Court  of  v/innebago  County  is  reversed 

and  in  viaw  of  the  fact  that  there    are  no   further  questions 

for  the  trial   court  to  pass  upon,    judgment  is  entered  in  this 

court  for  the  plaintiff  and  =5?^,-dnst  the  defendant  in  the  amount 

of  ^^2,351.46  .and  costs. 

''  Reversed  and  Judpaent  here. 

II  Dove  P.J.  and  McNeal ,  J. .  concur 
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ROBERT   W, 

BURTON  GIBSON c  HOWARD  B, 


FUNKK, 


AHARA, 


RICHARD  D,  STOCKTON,  a  copartnership 
doing  business  under  the  style  and 
name  of  CONSOLIDATED  AGENCY, 

Plaintiffs- Appellants  5 


BENEFIT  ASSOCIATION  OF  RAILWAY  EMPLOYEES, 
a  corporation,  and  PAUL  E,  KELLER, 
AMMON  L.  MILLER.  JOHN  W,  CREWS,  JOHN  H, 
LUMLEY  and  JOHN'E.  BILSBORROW,  each 
individually  and  as  an  officer  and 
director  of  BENEFIT  ASSOCIATION  OF 
RAILWAY  EMPLOYEES 5  a  corporation, 
Defendants-Appellees, 
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APPEAL  FROM 
CIRCUIT  COURT, 
COOK  COUNTYo 


PER  CURIAMc 


This  is  an  appeal  from  an  order  of  the  Circuit 
court  of  Cook  county  in  a  suit  for  a  declaratory  judgment, 
denying  plaintiffs'  motion  for  a  temporary  injtmction  without 
bond,  restraining  defendants  from  terminating  a  contract  be- 
tween plaintiffs  and  defendant j  Benefit  Association  of  Railway 
Employees  (Association),  hereinafter  referred  to  as  defendant, 
and  from  interfering  with  plaintiffs  in  the  performance  of 
the  contract  now  existing  between  them,  and  from  interfering 
with  the  occupancy  by  plaintiffs  of  space  now  used  by  them 
for  offices  in  the  office  building  of  defendant,  or  charging 
for  such  use  and  occupation  or  for  clerical  help,  telephone 
facilities^  stationery  and  office  supplies  used  by  plaintiffs 
in  the  carrying  out  of  their  duties  under  the  contract.  As 
termination  of  the  contract  becomes  effective  March  1,  1958 y 
we  gave  the  matter  Immediate  consideration^ 

Plaintiffs  are  a  co^-artnership  doing  business  5^3 
Consolidated  Agency^  The  Association  is  a  mutual  legal  reserve 
life  insurance  associationo  Under  a  contract  which  with 
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modifications  and  assignments  from  time  to  time  has  been  in 
existence  since  1913?  plaintiffs  and  their  predecessors  have 
been  acting  as  what  they  designate  "Organization  Directors," 
having  charge  for  the  Association  of  negotiating  franchises 
or  payroll  deduction  privileges  and  rights  incidental  thereto 
with  railroads,  other  public  carriers,  industrial  or  commer- 
cial companies,  and  other  organizations  or  groups  with  which 
the  Association  desires  to  do  business  and  in  addition  there- 
to to  find,  investigate,  negotiate  with  and  recommend  to 
the  Association  suitable  soliciting  agents  and  to  train  and 
supervise  the  activities  of  those  agents  in  accordance  with 
the  directions  of  the  Associationo  Such  soliciting  agents 
were  appointed  by  the  Association  and  were  removable  by  the 
Associationo   It  was  specifically  provided  that  plaintiffs 
should  not  solicit ,  procure,  write p  produce,  negotiate,  effect, 
place,  issue  or  countersign  policies  or  contracts  of  insurance, 
nor  inspect  nor  service  risks „  For  their  services  plaintiffs 
were  to  be  paid  a  commission  and  out  of  this  commission  were 
to  pay  the  costs  of  their  performance  of  the  contract  and  In 
addition  all  commissions  due  to  the  soliciting  agents  ap=> 
pointed  by  the  Associationo   It  is  not  necessary  to  go  into 
the  various  other  duties  and  limitations  prescribed  in  the 
contract. 

Plaintiffs  charge  that  the  contract  having  been  in 
existence  for  many  years  and  the  business  of  the  Association 
having  greatly  increased,  defendants  imdertook  to  dispense 
with  plaintiffs'  services  and  to  take  over  the  business  which 
they,  plaintiffs,  had  built  up,  and  having  so  determined 5 
served  notice  on  plaintiffs  that  they  would  terminate  the 
contract,  and  proceeded  to  harass  and  obstruct  plaintiffs  In 
the  performance  of  their  duties  under  the  contract  by  falling 
to  furnish  on  an  orderly  basis  necessary  agents'  supplies 
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upon  request  therefor,  by  failing  to  permit  plaintiffs'  agents 
to  write  insurance  in  areas  where  defendants  state  they  contem- 
plate appointing  general  agents,  by  refusing  to  do  direct 
mail  advertising  in  areas  where  defendants  state  they  contem- 
plate appointing  competing  general  agents,  by  failing  to  file 
forms  in  a  timely  manner  to  comply  with  state  insurance  regu- 
lations, by  employing  imfair  methods  of  competition  in  the 
solicitation  of  business,  by  threatening  to  discontinue  payment 
of  overwriting  commissions  due  plaintiffs  in  connection  with 
certain  classes  of  insurance,  by  threatening  to  deduct  from 
commissions  due  plaintiffs  excessive  and  arbitrary  charges 
fixed  by  defendants  for  clerical  service  and  office  space,  and 
by  imposing  arbitrary,  inconsistent  and  unrealistic  standards 
of  performance  upon  plaintiffs.  The  complaint  further  alleges 
that  pursuant  to  this  campaign,  defendants  by  letter  dated 
January  30,  19585  served  notice  that  they  would  terminate  the 
contract  effective  March  1,  1958,  The  complaint  charges  that 
plaintiffs  have  no  adequate  remedy  at  law^  that  the  damages 
which  would  be  assessable  against  defendants  are  so  vast,  the 
difficulties  to  determine  adequately  said  damages  so  manifold 5 
and  the  inj'uries  resulting  to  plaintiffs  so  substantial,  that 
the  remedies  at  law  are  not  adequate. 

As  the  matter  was  heard  on  the  complaint  and  the 
exhibits  attached  thereto 5  we  take  these  averments  to  be  true 
for  our  purposes.  After  reading  and  examining  the  complaint 
and  attached  exhibits  we  have  come  to  the  conclusion  that  the 
contract  is  clearly  a  contract  for  personal  services  and  that 
no  title  in  or  rights  to  property  are  involved.  The  relation- 
ship between  the  parties  is  obviously  one  of  principal  and 
agent,  and  this  agency  is  not  coupled  with  an  interest  in  the 
business.  The  issue  presented  to  us 5  therefore,  is  whether 


under  these  circumstances  the  chancellor  in  the  exercise  of  a 
proper  discretion  should  have  granted  the  injunction. 

The  granting  or  refusing  of  a  temporary  injunction 
rests  largely  in  the  discretion  of  the  chancellor  to  whom  the 
application  is  madeo  O'Brien  v,  Matual^  1^  Ill»  Appo2d  173 <> 
It  is  true  that  it  is  not  necessary  to  make  a  showing  that 
will  be  completely  convincing  of  the  ultimate  success  of  the 
party  seeking  the  injunction,  but  the  extent  to  which  a  court 
should  be  convinced  of  the  ultimate  result  depends  upon  the 
character  of  the  litigation  and  in  what  manner  the  status  quo 
is  being  maintained.  We  had  occasion  to  consider  the  nature 
of  status  quo  as  related  to  the  issuance  of  a  temporary  in- 
junction in  Chicago  Motor  Coach  Co»  Vo  Budd^  3^+6  Illo  App,  38 5 » 
We  there  pointed  out  that  the  preservation  of  a  status  quo 
which  holds  intact  some  physical  object  or  a  joint  savings 
account  or  the  current  possession  of  securities  in  a  responsible 
neutral  person  may  be  commanded  by  a  court  without  substantial 
harm  to  the  person  enjoined  if  the  injimction  should  prove  to 
have  been  improvident.  On  the  other  hand,  the  maintenance  of 
a  status  quo  which  preserves  one  party  in  association  with 
another  in  the  rendering  of  services  which  are  lucrative  and 
continuous  as  against  the  demand  of  the  other  who  claims  he 
has  a  right  to  take  it  over  or  to  compete  is  not  really  pre- 
serving a  static  situation  and  may  do  irreparable  injury  to 
the  person  enjoined  if  in  the  end  he  should  prove  to  be  success- 
ful in  the  litigation^  The  instant  litigation  is  obviously 
of  the  latter  kind,  and  in  such  a  case  the  constant  and  per- 
sistent adjuration  that  this  extraordinary  relief  should  not 
be  granted  tmless  the  right  to  it  is  clear  and  certainj  as 
contained  in  decisions  and  texts  over  centuries  of  Anglo-Saxon 
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law,  is  especially  significant o 

Confessedlyj  the  relief  sought  is  the  equivalent 
of  specific  performance  of  the  contract.  A  temporary  injunc= 
tion  would  require  specific  performance  for  the  period  for 
which  the  injunction  was  in  effect  5  that  is  5  would  require 
the  parties  to  continue  a  relationship  which,  by  the  very 
description  of  the  acts  set  forth  in  plaintiffs'  complaint 
and  the  details  of  the  relief  they  seek,  demands  a  cooperative 
and  harmonious  spirit  on  both  sides o 

Moreover,  plaintiffs  seek  this  injunction  without 
bond  a  Their  only  excuse  for  noncompliance  with  the  statute 
(111.  Rev.  State,  1957,  Ch,  69s  Par,  9)  in  this  respect  is 
that  the  large  amount  involved  would  require  a  bond  so  great 
that  plaintiffs  are  not  able  to  obtain  one  for  a  premium 
within  reasono  In  other  words,  the  risk  is  too  great o  The 
statute  provides  that  before  an  injunction  may  issue,  the 
plaintiff  shall  give  bond  in  such  penalty,  upon  such  condition 
and  with  such  security  as  may  be  required  by  the  court  or 
judge,  provided  the  bond  need  not  be  required  when,  for  good 
cause  shown,  the  court  or  judge  is  of  the  opinion  that  the 
injunction  ought  to  be  granted  without  bond.  The  facts 
presented  do  not  warrant  the  Issuance  of  an  injunction  with- 
out bond.  On  the  contrary,  it  appears  to  us  that  if  an 
injunction  were  proper j  it  could  only  be  conditioned  upon  a 
substantial  bond  being  filed o 

It  is  also  clear  from  the  averments  of  the  complaint 
itself  that  adequate  remedy  can  be  obtained  by  way  of  money 
damages  whether  in  equity  or  at  lawo  The  only  argument  in 
support  of  plaintiffs'  position  is  that  their  damages  wotald 
cover  large  sums  accumulated  over  a  long  period  of  timej 
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that  they  have  an  interest  in  renewals  which  would  be  jeopar- 
dized, and  some  further  vague  charges  of  possible  insolvencyo 
They  themselves  estimate  their  damages o   It  is  not  necessary 
to  inform  competent  counsel  for  plaintiffs  of  the  various 
procedures  available  to  obtain  the  necessary  proof  of 
damages.  All  this  appears  to  make  the  extraordinary  relief 
sought  not  only  unwise  but  unnecessary. 

As  this  is  the  last  day  before  the  date  set  forth 
in  the  notice  for  termination  of  the  contract  5  the  parties 
are  entitled  to  have  our  decision  at  once.  That  has  not 
left  ample  time  to  discuss  the  various  authorities  cited 
by  both  sides o 

Order  affirmed. 

Abstract  only. 
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SIDNEY  FOREMAN  and 
RUTH  FOREMAN, 
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HENRY  K.  HOLSMAN,  WILLIAM  T. 
HOLSMAN,  H.  G.  CROLL,  L.  E. 
ADAMS  JR.,  and  THE  TRUST 
COMPANY  OF  CHICAGO,  an 
Illinois  corporation, 

Appellants. 

MR.  PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  action  under  the  Illinois  Securities  Law 

(111.  Rev.  Stat.,  1951,  chap.  121-1/2,  pars.  96-137)  to 

set  aside,  as  void,  a  sale  to  plaintiffs  of  60  shares 

of  beneficial  interest  in  the  Jackson-Laramie  Mutual 

Ownership  Trust.  The  master  found  for  plaintiffs  that 

the  transaction  was  a  security,  sold  in  violation  of 

the  Securities  Act,  and  recommended  a  "decree"  in  favor 

of  plaintiffs.  A  judgment  was  entered  accordingly  for 

^$6,000,  plus  attorney's  fees  of  $1500,  and  costs. 

Defendant^^xcept  the  Holsman^  have  appealed. 

This  court,  in  9  111.  App.2d  317,  reversed  the 
judgment  on  the  ground  that  plaintiffs'  action  was 
barred  by  a  release  they  had  given  defendants.  The 
Supreme  Court  granted  leave  tc  appeal  and  reversed  the 
Judgment  of  this  court  and  remanded  the  cause  to  this 
court  for  determination  of  the  remaining  issue  (10  111 .2d 
551). 

The  Community  Development  General  Trust,  referred 
to  herein  as  the  General  Trust,  was  established  for  the 
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declared  purpose  of  sponsoring  low  cost  housing  develop- 
ments. The  means  used  was  the  creation  of  special  trusts 
for  specific  projects.  On  January  23,  1950,  the 
Jackson- Laramie  Special  Trust,  referred  to  herein  as 
the  Special  Trust,  was  established  for  a  development  on 
the  West  Side  of  Chicago.  On  October  27,  1950,  plaintiffs 
signed  a  Mutual  Ownership  Application  and  deposited  SlOO 
earnest  money  with  defendant  Adams.  On  November  3rd 
plaintiffs  were  notified  in  a  letter  from  the  Special 
Trust  Service  Agents,  by  defendant  Croll,  that  their 
application  for  mutual  ownership  and  a  lease  had  been 
approved.  On  November  10,  1950,  plaintiffs  signed  a 
Mutual  Ownership  Agreement  and  gave  Croll  a  check  for 
$6,000,  taking  back  the  earnest  money,  June  12,  1951, 
Certificate  Number  Five  for  60  shares  of  beneficial 
interest  in  the  Jackson-Laramie  Garden  Homes  Mutual 
Ownership  Trust  was  issued  to  plaintiffs  by  defendant 
Trust  Company  as  trustee. 

The  Special  Trust  development  contemplated  352 
apartments  at  a  cost  of  $^,200,000,  Approximately 
$600,000  in   -rtlficates  were  issued  for  interests  in 
the  Specia'  ^Jrust  and,  of  these,  certificates  of  the 
value  of  •  jout  $11+0,000  were  used  to  acquire  the  land. 
Difficulties  arose  in  the  development  of  the  project, 
which  eventuated  in  the  banlocuptcy  of  the  General  Trust 
and  of  the  Kolsmans'  architectural  firm,  prime  promoters 
of  the  General  Trust  housing  scheme. 
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Plalntiffs. learned  that  the  contemplated  buildings 
were  not  proceeding  beyond  foundations.  They  consulted 
an  attorney,  who  discovered  the  certificates  which  were 
issued  had  not  been  registered  under  the  Illinois 
Securities  Act,  This  suit  followed  a  written  demand 
for  the  return  of  plaintiffs'  money. 

The  vital  question  is  whether  the  sale  was  of  a 
security  transaction  or  of  an  interest  in  real  estate. 
It  is  conceded  that  if  the  instant  transaction  is  a 
"security"  there  was  a  violation  of  the  Illinois 
Securities  Act. 

In  the  Mutual  Ownership  Applicetion  plaintiffs 
were  promised  that  the  "Choice  of  Dwelling  Units"  would 
be  assigned  applicants  in  order  of  time  of  application, 
and  that  5^  interest  per  anr.um  v/ould  be  paid  on  all 
cash  deposits  made  prior  to  the  occupancy  of  the  assigned 
dwelling  unit.  Subsequently  they  received  a  letter  from 
Holsman,  Holsman,  Klekamp  &  Taylor,  39  South  State  street, 
notifying  them  the  Application  for  Mutual  Ovmership  and 
their  Application  For  Lease  of  Space,  Apt.  DL-2,  Bldg.  #10, 
had  been  accepted.  The  letter  was  signed  by  the  Holsman 
firm  as  Service  Agents,  Jackson- Laramie,  H.  G.  Croll. 

Later  plaintiffs  signed  the  Mutual  Ownership 
Agreement,  stating  they  had  read  the  trust  agreement  and 
desired  to  participate  in  the  "mutual  development  and 
ovmership."   The  Trust  accepted  the  funds  "as  the 
required  beneficial  interest  and  to  qualify  as  an  A 
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Shareholder";   agreed  to  deliver  the  funds  to  the  Trustee, 
which  would  later  Issue  the  certificate  evidencing  the 
value  of  plaintiffs'  interest  and  their  right  to  share  in 
the  net  "proceeds  and  avails";  that  the  funds  would  be 
used  at  the  discretion  of  the  Trust,  according  to  the 
terms  of  the  Trust  Agreement,  for  expenses,  land,  etc., 
plus  a  "10?b  mark-up,"  the  residue  of  which,  after  Trustees' 
and  financing  charges,  was  to  be  vested  in  Community 
Development  General  Trust  No.  ^130;  and  that  a  "correspond- 
ing General  Trust  Certificate  of  Interest"  would  issue  to 
the  Jackson- Laramie  Special  Trust, 

The  Certificate  provided  that  "Dividends"  were  pay- 
able "when,  as  and^if  earned."  Shares  were  to  be  A  and  B 
"revertible";  B's  could  be  issued  to  any  person,  nonresident 
or  resident  on  the  property;  A  shares  Issued  only  to  resid- 
ent lessees  to  the  extent  of  the  holder's  equity  values, 
the  balance  of  shares  to  be  B,  and  should  the  lease 
terminate,  the  A's  to  revert  to  B;  the  appraised  market 
rental  to  be  fixed  by  the  Managing  Trustees  but  A  share- 
holder leases  "may"  contain  a  provision  whereby  rent  could 
be  reduced  by  a  lessee  performing  certain  of  his  own 
services  and  by  any  "dividends"  due;  and  that  the  holder 
had  no  interest  in  the  property  as  such  but  only  in  the 
"net  income,"  "avails"  and  in  the  assets  on  liquidation. 

The  transaction  did  not  bind  defendants  to  enter 
into  a  lease  with  plaintiffs,  nor  was  there  a  meeting  of 
the  minds  on  the  terms  so  as  to  make  a  claim  for  lease 
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enforceable.  And  if  plaintiffs  eventually  obtained  a  lease, 
they  would  have  to  pay  the  "market  value  rent"  during  a 
period  terminable  at  the  end  of  one  year  on  sixty  days' 
notice.  Since  defendant  could  lease  apartments  to  persons 
not  holding  Certificates,  plaintiffs  would  be  competing 
with  the  public  generally  for  a  lease.  Furthermore,  they 
had  virtually  no  control  over  the  Trust,  and  whatever 
financial  benefits  they  received  would  come  from  the 
efforts  of  others.  For  these  reasons  we  conclude  the 
transaction  was  a  security  subject  to  the  Illinois 
Securities  Act.  Slre__Pl_an  Portfolios.  Inc.  v.  n^rppnf_j[^;P^ 
8  111.  App.2d  35^. 

The  next  question  is  whether  the  Trustee  was  liable. 
The  master  found  that  it  held  itself  out  as  protecting 
investors  in  the  Trust,  retained  significant  powers  and 
was  accordingly  liable.  Plaintiffs  contend  the  Trustee 
was  liable  as  a  "seller"  under  the  Act,  "*  *  *  and  the 
seller  of  the  securities  so  sold,  the  officers  and  directors 
of  the  seller,  and  each  and  every  solicitor,  agent  or 
broker  of  or  for  such  seller,  who  shall  have  knowingly 
performed  any  act  or  in  any  way  furthered  such  sale, 
shall  be  jointly  and  severally  liable  *  *  *."  (111.  Rev. 
Stat.  1951,  chap.  121-1/2,  par.  132.)  The  Act  does  not 
define  a  "seller." 

The  master  found  that  the  Trustee  performed  only 
ministerial  duties  except  on  direction  from  the  Managing 
Trustees,  but  that  it  could,  under  the  Agreement,  do  more 
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than  it  did,  and  the  master  noted  plaintiffs'  contention 
that  the  powers  granted  the  Trustee  were  not  exercised 
because  the  project  failed.  He  concluded  that  the  Trustee 
held  itself  out  as  protector  of  the  investor  and  reserved 
powers  of  protection,  the  only  protection  available  to 
investors,  and  that  the  Trustee  should  have  refused  to 
act  and  to  issue  the  certificates  until  the  Securities 
Act  was  complied  with.  For  these  reasons  it  recommended 
the  decretal  finding  that  the  Trustee  was  a  seller. 

We  agree  with  plaintiffs  that  the  Trustee's  position 
was  different  from  that  of  a  land  trustee,  and  that  the 
amount  of  its  fee  is  of  little  importance  on  the  issue, 
Wehrwein  v.  Eastman  Springs  Beverage  Co.y  238  111,  App.  Mf3, 
The  land  trustee  cannot  act  independently  as  the  Trustee 
could  in  this  case.  The  master's  finding  that  the  Trustee 
was  an  ostensible  protector  is  supported  by  a  statement 
in  the  preamble  to  the  Trust  Agreement  that  "students  of 
the  problem"  had  found  that  Managing  Trustees,  "acting 
\inder  the  power  of  a  well  established  and  conservative 
Trust  Company  Trustee,"  would  best  serve  to  accomplish  the 
Special  Trust  purposes.  It  was  not  necessary  that  the 
Trustees  have  any  dealing  directly  with  plaintiffs,  since 
in  general  it  made  the  project  possible  under  the  means 
employed,  Abrams  v.  Love.  25^  111,  App,  ^28.  And  under 
this  conclusion  it  is  immaterial  that  the  Trustee's  first 
contact  with  plaintiffs  was  several  months  after  they  had 
paid  their  money.  Also,  it  was  more  than  an  issuer.  We 
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think  that  the  Trustee  knew,  or  should  have  known,  that  it 
would  issue  Certificates  to  investors  like  plaintiffs,  and 
that  having  the  power  to  refuse  to  issue  the  Certificate, 
should  have  refused  to  do  so  until  the  Securities  law 
was  complied  with. 

The  Trustee  reserved  significant  powers.   It  is  not 
necessary  to  state  them  all.  Though  the  Trust  Agreement 
stated  the  Trustees  were  solely  responsible  for  the  Trust 
administration,  there  were  several  important  fionctions 
requiring  concurrence,  or  Joint  action,  of  the  Trustees. 
The  Agreement  made  the  Trustee's  powers  "subject  always" 
to  the  direction  of  the  Trustees.  The  former  could  veto 
any  direction  it  considered  "illegal,  immoral  or  contrary" 
to  the  Agreement  without  liability  for  the  "exercise  or 
non-exercise"  of  the  veto.   In  case  its  demands  for  direction 
were  not  forthcoming  it  could  act  in  "absolute  discretion" 
in  situations  where  it  was  "authorized  or  required"  to  act. 
The  Agreement  lodged  effective  control  in  the  Trustee 
because  of  its  powers  to  prevent  removal  and  increase  or 
decrease  the  number  of  Trustees  and  to  make  appointments, 
with  the  consent  of  51%   of  the  shareholders,  whenever  its 
recommendations  to  increase  were  not  followed.  That  the 
Trustee  did  not  exercise  these  powers  does  not  show  it  had 
no  control.  The  powers  themselves  seem  to  be  the  relevant 
factors,  for  in  the  Sire  case,  8  111,  App.2d  35^j  the 
Secretary  of  State  had  prohibited  sale  of  fractional 
interests  in  real  estate.  The  trial  court,  on  review 


from  the  administrative  order,  considered  the  Plan  and 
affirmed  the  order.  This  court  sustained  the  trial 
court . 

No  cases  cited  by  defendants  militate  against  this 
conclusion.   In  Jaffe  v.  Goldner«  251  111.  App.  188,  the 
court  decided  only  that  a  deed  of  trust,  under  which  a 
bank  held  legal  title  to  property,  did  not  represent  assets 
of  the  bank  so  as  to  be  a  Class  A  Security,  except  under  the 
Act.  In  Caldwell  v.  Cole.  326  111.  502,  the  evidence  failed 
to  show  that  the  sale  to  Caldwell  was  by  Cole,  In  Hammer 
V.  Sanders,  8  111. 2d  ^1^,  the  majority  opinion  found  that 
the  instruments,  as  construed  by  the  conduct  of  the  parties, 
did  not,  except  in  six  of  the  transactions,  involve  sales 
of  securities.  We  think  the  Securities  Act  cases  describe 
sellers,  who  are  liable,  sufficiently  to  render  technical 
definition  of  that  term  inapplicable.  We  are  of  the  opinion 
that  the  Trustee  was  a  "seller"  and  therefore  liable. 

Defendants  Croll  and  Adams  were  employees  of  the 
architectural  firm  of  the  Holsmans,  They  actively 
participated,  as  agents  of  the  Jack son- Laramie  Special 
Trust,  in  the  transaction  with  plaintiffs.  The  master 
found  they  had  furthered  the  sale  in  violation  of  the  Act, 
and  that  they  were  liable  as  solicitors  or  agents  under  the 
Act,  The  finding  is  justified,  since  the  Holsman  firm 
furnished  the  personnel,  including  Adams  and  Croll,  to 
operate  the  Jack son- Laramie  Trust,  and  to  solicit  sales 
of  shares  and  to  close  transactions.  The  Trust,  operating 
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through  the  Trustee  and  Trustees,  was  the  ultimate  seller, 
and  by  reason  of  their  relationship  viith  it,  they  were  its 
solicitors  or  agents.  We  think  the  master's  finding  as  to 
their  liability  was  correct. 

There  is  no  showing  of  an  abuse  of  discretion  in  the 
trial  court's  denying  leave  to  Pierce  to  intervene.  The 
Trustee  was  pres^lmably  represented  adequately  and  no  showing 
that  a  full  and  complete  determination  of  the  issues  could 
not  be  had  v/ithout  intervention.  Hairgrove  v.  City  of 
Jacksonville,  366  111.  I63,  l8^.  The  fact  that  Pierce 
is  a  partial  indemnitor  of  the  Trustee  does  not  alter  the 
rule. 

For  the  reasons  given  the  judgment  is  affirmed, 

AFFIRMED , 
Lewe  and  Murphy,  JJ,,  concur. 

Abstract  only, 
I 


a ' 


'■a-i' 


//^ 


APPEAL  FROM 

MUNICIPAL  COURT 
OF  CHICAGO. 


47212 

REINSURANCE  A&ENCY,  INC.,  an 
Illinois  Sorporatlon, 

Plaintiff  -  Appellee, 

V, 

FOREMOST  INSURANCE  AGENCY,  INC., 
an  Illinois  Corporation, 

Defendant  -  Appellant, 


MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  suit  on  an  oral  contract  for  Insurance 
premi\ams.  The  defendant  denied  any  agreement  on  its  part 
to  pay  any  premiums  and,  therefore,  denied  net  liability. 
The  court  without  a  Jury  found  the  issues  in  favor  of  the 
plaintiff.  Reinsurance  Agency,  Inc.,  and  entered  Judgment 
accordingly.   The  defendant  appeals. 

The  basic  question  presented  here  is  whether  the 
Judgment  is  against  the  manifest  weight  of  the  evidence. 

It  is  agreed  that  in  the  latter  part  of  October, 
1955 »  the  defendant  corporation,  through  its  president, 
Seymour  Rosenfield,  contacted  the  plaintiff  concerning  the 
issuance  of  fleet  line  insurance  for  defendant's  client, 
Chicago  Heights  Midway  Motor  Express  Co.   Charles  Cram, 
vice-president  of  the  plaintiff  company,  agreed  to  issue 
the  policies  and  pursuant  to  this  conversation,  on  or  about 
November  I5,  1955*  the  policies  went  into  effect.   These 
policies  remained  in  effect  until  March  I5,  1956,  when  they 
were  cancelled  for  nonpayment  of  premiums. 
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It  was  stipulated  that  the  premiums  for  the  period 
from  November  I5,  1955  until  March  I5,  1956  amounted  to 
$2,080.18.   The  defendant  was  given  a  credit  for  $^00  paid 
to  the  plaintiff  by  the  defendant's  check  dated  April  24, 
1956.   The  prayer  asks  for  the  balance  of  $1,680.18. 

The  testimony  concerning  the  existence  of  an  express 
contract  Is  conflicting.   Cram,  testifying  In  behalf  of  the 
plaintiff,  stated  that  on  two  occasions,  60  and  90  days 
respectively,  subsequent  to  the  Issuance  of  the  policies,  he 
talked  to  Rosenfleld  regarding  the  premiums  which  were  then 
delinquent.   Cram  related  that  In  these  conversations  on  the 
telephone,  when  he  told  the  defendant's  president  he  was 
going  to  cancel,  Rosenfleld  said,  "not  to  worry,"  that  he 
"would  guarantee  the  payment  of  all  the  premiums"  and 
finally  "he  would  be  responsible  for  the  premiums  and  not 
to  cancel."  At  the  end  of  120  days,  they  decided  to  cancel 
the  policies,  Rosenfleld  denied  that  he  had  told  the  plain- 
tiff he  would  guarantee  the  payment  of  the  premiums. 

Subsequent  to  cancellation  of  the  policies,  the 
plaintiff  received  two  of  the  defendant's  checks,  dated 
April  24,  1956  and  June  23,  1956,  in  payment  of  the  premiums. 
The  latter  check  was  In  the  amount  of  $300,  but  payment  was 
stopped  by  the  defendant  before  it  could  be  collected.  The 
defendant  alleges  that  this  was  due  to  the  fact  that  the 
defendant's  only  obligation  was  to  forward  to  plaintiff 
payments  actually  received  from  the  insured,  and  that  its 
"stop  payment"  order  was  Issued  when  the  check  of  Its  co- 
broker,  Murray,  in  the  same  amount  was  not  honored.   Cram  and 
Rosenfleld  were  the  only  witnesses  produced  at  the  trial. 
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The  defendant  argues  that  where  the  testimony  of 
the  plaintiff  and  defendant  are  in  direct  conflict  and  the 
record  discloses  no  corroborating  circiom stances  favoring 
either  party,  an  affirmative  statement  by  one  met  by  a  flat 
categorical  denial  by  the  other,  when  they  are  of  equal 
credibility,  does  not  meet  the  requirement  of  law  that  a 
plaintiff  must  make  out  his  case  by  a  preponderance  of  the 
evidence,  citing  McCue  v.  Flynn.  327  111.  Af>p.  222,  Miller 
V.  Scandrett,  326  111.  App,  63  and  Brougham  v.  Paul.  I38  111. 
App,  ^55,  and  other  cases  in  support  of  its  contention. 

Plaintiff  contends  that  the  logical  inference  to 
be  drawn  from  defendant  giving  its  own  check  in  payment  of 
the  premiums,  is  that  it  intended  fulfillment  of  its  promise. 
We  have  before  us  only  the  oral  testimony  of  Rosenfield  that 
both  checks  were  given  after  it  received  the  premium  from 
Murray,  Although  the  answer  of  defendant  alleged  the  checks 
were  given  in  accordance  with  its  purpose  stated  above,  it 
failed  to  produce  at  the  trial  either  Murray  or  his  bad  check 
in  support  of  its  contention.   It  is  not  clear  Just  why  the 
defendant  Issued  its  own  check  rather  than  simply  endorse 
the  checks  from  Murray  and  forward  them  to  the  plaintiff  in 
accordance  with  its  plan  only  to  pay  premlioms  received  from 
the  insured.   Certain  inferences,  i.e.,  that  the  bad  check 
of  Murray,  if  produced  at  the  trial,  would  have  proven  un- 
favorable to  the  defendant,  and  that  defendant's  own  checks 
were  evidence  of  its  acknowledgement  of  its  personal 
obligation,  could  thereby  be  drawn. 
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This  court  also  notes  here  the  fact  that  there 
are  certain  Inconsistencies  In  the  testimony  of  Rosenfleld 
regarding  the  time  of  cancellation  of  the  policies  and 
whether  Murray's  check  "bounced"  before  or  after  they  were 
cancelled.   Cram  and  Rosenfleld  were  the  only  witnesses  at 
the  trial.  From  the  words  of  the  trial  Judge  that  "It  Is 
a  question  of  veracity  and  credibility.  .  .  ,  "it  may  be 
concluded  that  the  court  gave  greater  credence  to  the 
testimony  of  Cram.   As  was  stated  In  Jorn  v.  Tallett.  3i^l 
111.  App.  240,  246,   "The  trial  Judge  who  sees  and  hears 
witnesses  Is  In  a  much  superior  position  to  find  the  truth 
than  the  reviewing  court  who  has  before  It  only  the  printed 
page."   (Also  Hudson  v.  Hudson.  34?  111.  App.  432,  435.) 

For  the  foregoing  reasons  we  think  the  Judgment 
Is  not  against  the  manifest  weight  of  the  evidence,  and 
the  Judgment  Is  accordingly  affirmed. 

AFFIRMED. 

KILEY,  P.  J,  CONCURS. 
MURPHY,  J.,  TOOK  NO  PART. 
Abstract  only. 
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WILLIAMS,  ) 
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MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  an  action  of  trover  against 
defendants,  Nettle  and  Milton  Williams.   The  cause  was  tried 
before  a  court  without  a  Jury.   The  action  was  dismissed  as 
to  defendant,  Nettle  Williams.  Milton  Williams  was  found 
guilty,  and  damages  assessed  In  the  sum  of  S199.50- 

No  appearance  or  brief  was  filed  In  this  court  In 
behalf  of  plaintiff. 

The  statement  of  claim  alleges  In  substance  that 
defendants  purchased  certain  watches  and  Jewelry  from  plain- 
tiff; that  pursuant  to  an  agreement,  title  to  said  merchandise 
was  to  be  retained  by  plaintiff  until  purchase  price  was 
paid  In  full;  that  defendant  had  defaulted  In  payments;  that 
the  last  demand  was  made  on  December  17,  1955;  that  defendant 
has  refused  to  deliver  said  merchandise  to  plaintiff;  and 
that  defendant's  refusal  to  deliver  the  merchandise  was  wilful 
and  malicious  and  done  with  the  express  Intent  to  deprive 
plaintiff  of  his  marchandlse.   Issues  were  Joined  and  the 
court  found  Milton  Williams  guilty  of  having  converted  to  his 
own  use,  the  property  of  plaintiff  and  assessed  the  damages 
In  the  sum  of  $199o50. 
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Defendant  admits  that  In  1950»  without  the  know- 
ledge and  consent  of  plaintiff,  he  pawned  the  merchandise 
described  In  the  conditional  sales  agreement  and  that  he 
failed  to  redeem  said  merchandise  from  the  pawn  broker. 

The  record  discloses  that  on  March  15»  195^»  ^ 
Judgment  by  confession  was  entered  In  the  Municipal  Court  of 
Chicago  on  the  conditional  sales  contract  In  the  sum  of 
$273.50. 

.Defendant  contends  that  no  damages  were  proven  on 
the  trial. 

The  law  seems  well  established  that  In  an  action 
for  conversion  of  merchandise,  proof  of  current  market  value 
Is  necessary,   Sparr  v.  Slakls,  180  111,  App.  30^,  Robinson 
V.  Alexander,  141  111.  App,  192  ,  and  Sturgls  v.  Keith,  55 
111.  451, 

The  ordinary  measure  of  damages  In  an  action  of 
trover  Is  the  value  of  the  property  converted  at  the  time 
and  place  of  conversion.   Thompson  v.  Pollack,  3^2  111.  App. 
73.   It  Is  the  sum  necessary  to  compensate  the  plaintiff  for 
all  actual  losses  sustained  as  a  proximate  result  of 
defendant's  wrong. 

Since  there  Is  no  brief  filed  by  plaintiff,  we  only 
speculate  as  to  his  theory  of  the  case.   Is  |199,50  the 
balance  due  on  the  confession  of  Judgment  entered  on  March 
15 1  195^?   If  BO,  this  does  not  meet  the  test  of  compensatory 
damages  In  an  aoiion  of  trorer,  because  the  measure  of 
damages  Is  the  value  of  the  property  converted.  Moreover, 
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the  Judgment  of  March  I5,  195^  Is  filial.  Plaintiff  cannot 
have  another  judgment  for  the  same  consideration  on  the 
same  note.   A  careful  examination  fails  to  disclose  any 
evidence  tending  to  prove  damages  In  the  action  of  trover. 

In  the  view  we  take  of  this  case,  we  deem  it 
unnecessary  to  consider  the  other  points  raised. 

For  the  reasons  given,  the  Judgment  is  reversed. 

REVERSED. 

KILEY,  P.J.  CONCURS. 
MURPHY,  J.  TOOK  NO  PART. 
Abstract  only. 


I 


o3> 


A 


^7086  -, 


ALEX  STEFAN,  )   J  fj  i  ,  fl.  ^^<  ^ 

T.-,  ,  ^,^^  r   ^APPEAL  FROM  THE 

Plaintiff  -  Appellee, 


zi  rii  t% 


V. 


ELGIN,  JOLIET  AND  EASTERN  RAILWAY 
COMPANY,  a  corporation, 

Defendant  -  Appellant. 


CIRCUIT  COURT 

OF  COOK  COUNTY. 


MR.  PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  Is  the  second  appeal  In  this  personal  Injury 
action.   The  first  appeal  was  by  the  defendant  railroad  from 
a  SlOO,000  Judgment  on  a  verdict  against  It  and  a  cross- 
appeal  by  plaintiff  from  a  Judgment  for  the  Individual 
defendants,  the  employees  of  the  rallro.ft.d,  on  a  verdict  In 
their  favor.   This  court  reversed  the  Judgment  against  the 
railroad  and  reversed  the  Judgments  for  the  employees  and 
remanded  the  cause  with  direction  to  grant  a  new  trial  as 
to  all  parties  on  the  respondeat  superior  Issues. 

Plaintiff  sought  leave  to  appeal  to  the  Supreme 
Court  from  the  Judgment  of  this  court  reversing  as  to  the 
railroad.   The  railroad  filed  a  motion  to  dismiss  for  lack 
of  a  final  Judgment.   The  motion  was  sustained  and  plaintiff's 
petition  dismissed.   The  railroad  thereafter  sought  leave 
to  file  an  original  mandamus  proceeding  in  the  Supreme  Court 
for  an  order  expunging  the  remanding  order  in  the  Judgment 
of  this  court.   The  Supreme  Court  denied  leave.   The  railroad 
then  filed  its  motion  here  to  strike  the  remanding  order. 
The  motion  was  denied. 
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Subsequently  In  the  trial  court  the  rallread  moved 
to  vacate  the  order  reinstating  the  cause  pursuant  to  our 
mandate.   The  motion  was  denied  and  In  due  course  the  case  ^ 
was  tried.  At  the  close  of  plaintiff  s  case,  on  motion  of 
plaintiff  and  over  objection  of  the  railroad,  the  individual 
defendants  were  dismissed.   The  trial  proceeded  as  to  the 
railroad.   The  Jury  found  the  railroad  guilty  and  assessed 
plaintiff's  damages  at  $85,600.   Judgment  was  entered  on  the 
verdict  and  the  railroad  appealed  to  the  Supreme  Court  which 
transferred  the  cause  here. 

The  Supreme  Court  by  transferring  the  cause  elim- 
inated the  constitutional  questions  relied  on  by  the  railroad 
in  its  attempt  to  appeal  directly  to  that  court. 

The  substantial  issues  remaining  for  determination 
by  this  court  are:  whether  this  court  had  Jurisdiction  in 
the  original  appeal  to  remand  the  cause  for  a  new  trial  as 
to  the  railroad  in  the  absence  of  such  a  motion  made  by 
plaintiff  and  ruled  upon  in  the  trial  court  at  the  original 
trial;  whether  prejudicial  error  occurred  in  the  trial 
court's  refusal  to  stride  count  1  of  the  amended  complaint 
and  in  dismissing  the  individual  defendants  from  the  case; 
whether  the  trial  court  erred  in  denying  the  railroad' s 
motions  in  the  instant  trial  for  Judgment  notwithstanding 
the  -verdict  and  for  a  new  trial;  whether  the  court  erred  in 
instructing  the  Jury;  and  whether  the  verdict  is  against 
the  manifest  weight  of  the  evidence. 

The  first  contention  must  be  viewed  in  the  context 
of  the  record  of  the  first  trial.   The  plaintiff  s  complaint 
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alleged  facte  supporting  a  theory  of  direct  liability  against 

the  railroad  and  a  respondeat  superior  theory  of  Joint  and 

several  liability  against  the  railroad  and  Its  defendant- 

employees. 

The  verdict  found  the  railroad  guilty  and  the 
Individual  defendants  not  guilty.   The  railroad  moved  un- 
successfully for  Judgment  notwithstanding  and  for  a  new  trial. 
Plaintiff  moved  for  a  new  trial  as  to  the  individual  defendants. 
The  motion  was  denied.   The  railroad  In  this  court  as  an 
alternative  prayer,  asked  for  a  reversal  of  the  Judgment 
against  It  and  a  remandment  with  directions  to  sustain  "the 
motion  of  said  defendant  for  a  new  trial,"  The  plaintiff's 
alternative  prayer  here  was  for  a  reversal  of  the  Judgment 
against  him  and  a  remandment  with  directions  to  grant  him 
a  new  trial  as  to  the  Individual  defendants. 

The  effect  of  the  verdict  was  to  find  the  railroad 
guilty  as  to  the  allegations  of  its  direct  llabiailty  and  to 
find  the  Individual  defendants,  and  the  railroad  by  implica- 
tion, not  guilty  as  to  the  respondeat  superior  allegations. 
The  substance  of  the  railroad's  contention  Is  that  since 
the  plaintiff's  new  trial  notion  was  directed  only  against 
the  individuals,  the  court's  denial  of  the  motion  was  limited 
to  the  individuals;  and  that  there  was  no  nisi  prlus  ruling 
on  any  motion  for  new  trial  as  to  the  railroad  which  would 
give  this  court  Jurisdiction  to  grant  a  new  trial  as  to  It 
under  plaintiff's  respondeat  superior  theory. 


This  contention  the  railroad  claims  Is  supported  by 
plaintiff's  cross-appeal  limited  to  the  Individual  defendants. 
It  argues  that  plaintiff  should  have  Included  the  railroad  In 
his  motion  for  new  trial,  In  his  cross-appeal  and  In  his 
prayer  here  for  new  trial,  all  as  to  the  respondeat  superior 
Issues, 

We  are  unable  to  find  merit  In  this  point.  The 
railroad  argues  as  If  the  Issues  under  the  respondeat  superior 
theory  constitute  a  separate  cause  of  action  upon  which  the 
plaintiff  would  be  entitled  to  a  separate  verdict  In  addition 
to  the  verdict  plaintiff  already  had  on  the  direct  negligence 
charge. 

Plaintiff  was  not  entitled  to  request  two  recoveries 
against  the  railroad,  one  on  the  direct  Issues  and  one  on  the 
respondeat  superior  Issues,   Third  National  Bank  v.  St,  Charles 
Savings  Bank.  149  s^w,Ji»'95»  501.  He  could  not  ask  for  a  new 
trial  as  to  the  railroad  on  the  respondeat  superior  issues, 
having  already  the  verdict  against  it  on  the  direct  charges, 
without  setting  aside  the  verdict  in  his  favor,   (See  Hall  v. 
Chicago  &  N.  W.  Ry.  Co..  3^9  111.  App.  175,  196.)  Had  a 
new  trial  been  granted  as  to  the  respondeat  superior  issues 
only,  without  setting  aside  the  verdict  for  plaintiff,  and 
a  general  verdict  returned  in  plaintiff's  favor,  the  problem 
would  arise  as  to  which  verdict  a  judgment  be  entered  upon 
against  the  railroad.   (See  Neal  v.  Curtis  &  Co.  Mfg.  Co.,  kl 
S.W.  2d  5^3  for  a  discussion  of  this  dilemma.)  Had  the 
verdict  plaintiff  obtained  against  the  railroad  been  set 
aside  in  order  to  try  the  respondeat  superior  issue  and  a 
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not  guilty  verdict  result,  the  question  would  arise  whether 
Judgment  should  be  entered  against  plaintiff  despite  the 
original  verdict  In  his  favor. 

The  rallrokd  has  cited  no  cases  directly  pertinent 
to  its  claim.   In  Q-oodrlch  v.  Sprague,  376  111.  80,  the 
Supreme  Court  held  this  court  without  Jurisdiction  to  rule 
upon  a  motion  for  new  trial  not  ruled  upon  at  the  trial. 
There,  however,  there  was  a  verdict  for  plaintiff.  Judgment 
notwithstanding  the  verdict  entered  for  defendant  and  no 
ruling  on  the  alternative  motion  for  new  trial.   This  court 
reversed  the  Judgment  for  defendant,  passed  on  and  denied 
the  motion  for  new  trial  and  entered  Judgment  for  plaintiff. 
The  Supreme  Court  said  at  page  87,  "the  Appellate  Court,  in 
determining  that  plaintiff  in  error  was  not  entitled  to  a 
new  trial  and  in  entering  Judgment  on  the  verdict,  was 
exercising  original  Jurisdiction." 

Had  Judgment  been  entered  there  on  the  verdict 
for  plaintiff  and  this  court  reversed  and  remanded  for  new 
trial,  the  case  would  be  useful.   The  Supreme  Court  did  not 
say  in  the  Goodrich  case  that  a  plaintiff  having  verdict 
and  Judgment  in  his  favor  must  make,  and  have  a  ruling  thereon, 
a  motion  for  new  trial  in  order  to  give  this  court  Juris- 
diction to  remand  for  a  new  trial  after  reversing  the  Judgment, 

Neither  Goodrich  v.  Sprague,  supra,  Scott  v. 

Freeport  Motor  Casualty  Co. .  379  111.  155»  nor  Walalte  v, 

are 
.0. .  R,  I.  &  P.  Ry.  Co,.  376  111,  59 Aauthorlty  for  the 

railroad's  argument  that  this  court  exercised  original  Juris- 
diction when  it  reversed  the  Judgment  in  plaintiff's  favor 
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and  remanded  the  case  for  a  new  trial.  We  thlnktlthat.  an 
anomaly  would  be  created  by  Imposing  on  a  plaintiff,  who  has 
Judgment  In  his  favor,  the  burden  of  moving  for  a  new  trial. 
We  conclude  that  there  was  no  exercise  of  original  Jurisdiction 
In  our  first  decision. 

Since  we  have  concluded  that  plaintiff  was  not 
required  to  move  for  a  new  trial  as  to  the  railroad,  having 
already  a  verdict  against  It,  Hughes  v.  Bandy,  4o4  111.  74, 
pertaining  to  waiver  of  the  right  to  new  trial  Is  not  pertinent. 

The  Instant  trial  was  upon  an  amended  complaint 
filed  after  the  remandment  by  this  court.   Count  1  alleged 
negligence  of  the  railroad  arising  from  the  failure  of  the 
flasher  light  signals  at  the  crossing  and  from  the  defective 
condition  of  the  crossing.   Count  2  alleged  the  negligence 
of  the  railroad  through  Its  servants,  Ferguson  and  Miller, 
In  falling  to  give  warning  by  bell  or  whistle;  In  operating 
the  train  at  an  excessive  speed;  In  falling  to  stop  the  train 
upon  a  reasonable  opportunity  to  observe  plaintiff* s  car  on 
the  tracks  and  prevent  the  Imminent  collision;  In  falling  to 
stop  when  they  knew  or  should  have  known  the  car  was  stopped 
In  the  path  of  the  train;  and  In  falling  to  apply  the  brakes 
about  900  feet  west  of  the  crossing  when  they  had  an  un- 
obstructed view  of  plaintiff's  car  and  when  they  could  have 
stopped  In  the  emergency  within  300  feet. 

The  railroad  moved  to  strike  count  1  on  the  ground 
that  the  opinion  of  this  court  on  the  first  appeal  had 
removed  from  the  case  the  theory  charged  In  count  1.  The 
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motlon  was  denied.  The  motion  to  strike  should  have  been 
allowed  but  the  error  was  obviated  when  the  count  was 
stricken  at  the  close  of  plaintiff's  case  and  by  an  Instruction 
Informing  the  Jury  the  count  had  been  withdrawn.  Also 
defendant' s  attorney  had  no  objection  to  the  reception  of 
evidence  of  the  failure  of  the  flasher  signals  and  the 
condition  of  the  crossing  In  so  far  as  it  had  a  bearing  on 
the  question  of  contributory  negligence. 

The  railroad  claims  prejudicial  error  In  the  trial 
court's  dismissal  of  the  individual  defendants  because  plain- 
tiff's motion  did  not  comply  with  section  52  of  the  Civil 
Practice  Act  (111.  Rev,  Stat.,  Chap.  110,  par.  52)  governing 
Voluntary  Dismissal,  Part  of  that  section  states  that 
after  "trial  or  hearing  begins"  q  plaintiff  "may  dismiss 
only  on  terms  fixed  by  the  court"  upon  stipulation  or  on 
motion  supported  by  "affidavit  or  other  proof"  specifying 
the  ground  for  dismissal.   The  affidavit  filed  with  plaintiff's 
motion  misconceived  the  remanding  order  of  this  court  but 
that  fact  did  not  preclude  an  exercise  of  the  trial  court's 
discretion  because  plaintiff  had  a  right  of  election,  in 
the  beginning  and  under. our  mandate,  to  sue  the  individuals 
or  the  railroad  or  both.  No  abuse  of  discretion  has. been 
shown  and  we  find  no  prejudicial  error  in  the  ruling. 

The  contention  is  made  that  there  was  no  proof  of 
negligence  olii  the  part  of  the  railroad.  On  this  point  we 
take  only  the  evidence  favorable  to  plaintiff  and  draw  the 
legal  inferences  most  strongly  in  his  favor,  rejecting  con- 
tradictory and  contrary  evidence  to  decide  whether  there  is 
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any  evidence  of  negligence.  Hunter  v.  Troup,  315  Ill»  293; 
Mahan  v.  Richardson.  28^-   111.  493. 

As  plaintiff  drove  up  to  the  crossing  the  flasher 
signals  were  not  operating.  He  drove  on  to  the  tracks 
slowly  because  of  the  "very  bumpy"  condition  of  the  crossing 
planks.  A  front  wheel  of  his  car  "hit  those  boards";  tha 
car  "shook  and  the  engine  died."  He  looked  west,  where  he 
could  see  "around  nine  hundred  feet,"  but  saw  no  train;  he 
looked  east  and  saw  no  train;  and  he  then  stepped  on  the 
starter  but  the  engine  did  not  start.   He  again  looked  west, 
saw  the  train  about  900  feet  away  with  no  obstruction  between 
it  and  him  and  tried  again  unsuccessfully  to  start  the  car. 
When  he  looked  west  the  third  time,  the  train  was  about  700 
feet  away.  He  gave  a  signal  to  the  train  that  "I  am  stuck 
on  the  track"  and  saw  someone  in  the  locomotive  cab  wave 
"the  way"  he  had  waved  at  "them."  When  the  train  was  300  feet 
away,  it  appeared  to  be  slowing  down;  and  because  of  the  wave 
from  the  train,  he  tried  unsuccessfully  the  third  time  to 
start  the  car.  He  then  looked  to  the  west  again  to  see  whether 
the  train  "stopped  or  was  still  going"  and  saw  It  was  only 
30  or  kO   feet  away  so  he  opened  the  door  to  get  out  of  the 
car.   That  is  "as  far"  as  he  remembers. 

The  train,  operated  at  25  miles  per  hour  by  the 
fireman,  acting  as  engineer,  on  straight  track  for  800  or 
900  feet  with  two  brakemen  In  the  cab  as  well  as  the  engineer  ~ 
across  from  the  acting  engineer  -,  without  sounding  a  warning, 
struck  plaintiff's  car.  After  the  collision  the  locomotive 
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travelled  more  than  230  feet  past  the  Intersection.   The 
acting  engineer  had  no  Idea  how  many  feet  the  train  would 
move  before  stopping  after  the  brakes  were  applied  at  25 
miles  per  hour.   The  engineer,  however,  testified  that  at 
15  miles  per  hour,  the  speed  estimated  by  the  trainmen, 
the  train  could  have  been  stopped  consistently  with  safety 
to  passengers  In  about  300  feet. 

It  Is  our  opinion  that  there  Is  evidence  from 
which  the  Jury  could  reasonably  Infer  that  the  trainmen 
could  have  seen  plaintiff's  predicament  In  ainple  time  to 
stop  the  train  before  the  collision  or  could  have  warned 
him  In  sufficient  time  to  enable  him  to  get  out  of  his  car, 
and  that  nevertheless  the  trainmen,  though  waving  to  him 
that  they  knew  his  peril  did  not  stop  the  train  or  warn  him 
to  protect  himself  and  collided  with  the  car. 

The  parties  agree  that  Indiana  law  governs  the 
substantive  rights  of  the  parties,   Jensen  v,  Baltimore  & 
0,  R.  Co. ,  330  111.  App.  134. 

The  railroad  argues,  without  merit,  that  the  testi- 
mony of  Stefan  and  Dullnskl  that  they  heard  no  whistle  Is 
insufficient  In  either  Indiana  or  Illinois  to  raise  an  Issue 
of  fact. on  the  question  of  negligence  In  falling  to  sound 
Warning.   The  rule  In  Hummel  v.  New  York  Central  R.  Co., 
66  N.E.  2d  901,  902,  Is  that  "...  testimony  of  one  who  was 
near  a  crossing  and  In  a  situation  to  have  heard  the  whistle, 
that  he  did  not  hear  It,  Is  generally  sufficient..."  to  raise 
the  fact  question.   There  the  witness  said  the  train  "could 
have  whistled."  And  In  Illinois  "it  is  well  settled  that 
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negatlve  evidence  Is  admissible  where  the  attending 
circumstances  are  such  as  to  show  It  has  some  probative 
force."  Berg  v.  New  York  Central  R.  Co..  391  111.  52,  60, 
The  cases  of  Wabash  R.  Co.  v.  McNown,  99  N.E,126,  and 
Baltimore  &  0.  S.  W.  R.  Co.  v.  Abbegglen,  84  N.  E.  566,  do 
not  preclude  a  finding  that  the  failure  to  sound  warnings 
was  the  proximate  cause  of  the  accident.   Neither  case 
Involved  a  "stalled-car. " 

The  claim  is  made  by  the  railroad  that  under 
Indiana  law  unless  plaintiff  can  recover  under  the  last  clear 
chance  doctrine  he  had  no  cause  of  action  since  It  is  only 
under  that  theory  that  "stalled-car"  cases  are  upheld  in  . 
that  state.  We  think  Engle  v,  Cleveland.  C. .  C.  &.    St.  L« 
Ry.  Co,  J  lij.9  N.  E,  643,  6^5,  shows  the  contrary.   The  last 
clear  chance  doctrine  "means  simply  that  where  the  negligence 
of  the  defendant  is  the  proximate  cause  of  the  injury  for 
which  suit  is  brought,  and  that  of  the  plaintiff  only  the 
remote  cause,  the  plaintiff  may  recover.  ...  It  is  a 
negligent  failure  to  avoid  a  discovered  peril."   Southern 
Ry.  Co.  V.  Ingle,  69  N.E.2d  7^6,  748.   The  Jury  In  the 
Instant  case  decided  plaintiff  was  not  negligent;  the 
doctrine,  accordingly,  does  not  apply.  And  the  cases  cited 
under  that  doctrine  are  inapplicable.  We  are  of  the  opinion 
that  plaintiff  was  not  limited  to  the  last  clear  chance 
theory  and  conclude  that  the  question  whether  the  railroad 
was  negligent  and  whether  its  negligence  was  the  proximate 
cause  of  plaintiff's  Injuries  were  for  the  Jury. 
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We  think  also  that  under  Indiana  law  the  question 
of  plaintiff's  due  care  was  for  the  Jury,.  The  case  of 
Pennsylvania  R.  Co.  v,  Stllabower.  39  N.E.  2d  ^'6S,   Is  a 
"stalled-car"  case.   The  Indiana  Appellate  Court  applying 
the  familiar  rule  on  the  propriety  of  rulings  on  motions  for 
directs  verdict  decided  that  the  question  of  due  care  was 
for  the  Jury.   The  plaintiff  there,  while  trying  to  start 
his  truck,  did  not  see  the  locomotive  until  it  was  I50  feet 
away. and  is  therefore  different  froa  the  facts  in  the  instant 
caBe,  We  are  bound  by  the  Indiana  law  on  this  question  but 
this  is  not  to  say  we  must  assume  that  the  Indiana  court 
would  decide  on  the  facts  in  the  instant  case  that  the 
question  was  not  for  the. Jury, 

In  Hedpiecock  v,  Qrlosky,  44  N.E, 2d  93,  wherein 
defendant  negligently  caused  plaintiff's  car  to  become  inter- 
locked with  hers  in  the  middle  of  an  Intersection,  the 
Indiana  Supreme  Court  stated  at  page  95  that  a  person  can 
reasonably  be  expected  to  make  a  prudent  effort  to  save  his 
property  which  has  been  placed  in  peril  by  the  negligence 
of  another.   There  the  court  held  plaintiff  was  guilty  of 
contributory  negligence  but  Indicated  that  had  plaintiff 
",  ,  ,  flagged  the  traffic  until  the  place  was. made  reasonably 
safe  before  undertaking  to  move  his  automobile^'   such 
action  might  have  satisfied  the  requirements  of  due  care. 
In  the  instant  case  plaintiff  s  wave  and  the  return  wave,  we 
think,  is  Somewhat  analogous  and  is  enough  to  take  the 
question  of  due  care  to  the. Jury,  Janjanin  y.  Indiana 
Harbor  Belt  R,  Co. ,  3^3  111,  App,  491,  and  I,C.  R.  R,  Co,  v. 
Slier,  292  111,  390,  393,  though  Illinois  cases,  help  support 
our  conclusion. 
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The  Inference  from  plaintiff's  testimony  that  the 
crew  recognized  his  peril  and  led  him  to  expect  their 
protection  and  began  to  slow  down  distinguishes  Truett  v, 
Atlantic  Coast  Line  R.  Co..  33  S,E.2d  396,  where  the  court 
thought  appellant's  reckless  conduct  "gross  negligence"; 
Horsley  v.  Chesapeake  &  0.  Ry.  Co.,  6l  S.E.  2d  868,  where 
the  driver  "recklessly"  elected  to  "stake  his  safety"  on 
starting  the  motor;  and  the  other  cases,  cited  by  defendant, 
from  foreign  Jurisdictions.  We  cannot  say  that  the  Jury, 
if  it  believed  plaintiff's  testimony,  should  not  have  decided 
plaintiff  had  "good  reason"  to  conduct  himself  as  he  did, 
having  in  mind  that  the  question  was  plaintiff's  conduct 
measured  by  that  of  an  ordinary  prudent  man.  In  a  like'S 
situation.   Gamble  v.  Lewis,  85  N.E,  2d  629. 

This  is  not  a  case  where  plaintiff  merely  presumed 
the  train  would  stop  as  in  the  rule  stated  in  Soule  v. 
Chicago  &  N.  W.  Ry.  Co. .  (G.A.  7),  175  F2d  424,  quoting 
Moudy  V.  N.Y.  C.  R.  R.  Co..  385  111.  446.  Here  plaintiff 
saw  the  wave  from  the  train  and  the  train  began  slowing 
down.   In  Turner  v.  Atlantic  Coa^t  Line  Ry.  Co.,  (C,A,  5)» 
222  F.  2d  337,  the  court  found  the  plaintiff  negligent  in 
failing  to  look  for  the  train,  falling  to  see  it  when  his 
car  was  stalled  and  in  attempting  to  start  his  car  while 
stalled  after  being  warned  twice  of  the  imminent  danger. 
The  case  of  Chesapeake  &  0.  Ry.  Co.  v,  Williams,  5I  N.E. 2d 
384,  does  not  apply.   There  the  court  found  plaintiff  did 
not  look  for  an  approaching  train  until  a  few  seconds  before 
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he  was  hit.   New  York  Central  Ry.  Co.  v.  Powell.  4?  N.E,2d 
615,  cited  by  defendant,  decides  that  speed  of  Itself  Is 
never  negligence,  In  the  absence  of  a  speed  limit,  and  must 
be  coupled  with  failure  to  give  warning. 

The  railroad  complains  of  Instruction  number  12 
telling  the  Jury  "...when  a  tort  or  wrong  Is  committed  by 
employees  or  servants  of  the  railroad  In  the  course  of  their 
employment  and  while  pursuing  the  railroad's  business,  the 
railroad  will  be  liable  for  damages,  If  any,  proximately 
resulting  from  such  tort  or  wrongful  act,"   The  Instruction 
was  approved  In  substance  In  Rellly  v,  Peterson  Furniture 
Co.,  31k   111.  App,  k6,   52.   It  Is  an  abstract  Instruction  but 
so  were  several  given  at  defendant's  request.  We  see  no  error 
In  this  Instance. 

Two  Juries  refused  to  believe  the  version  of  the 
railroad's  employees  that  the  locomotive  was  but  I50  feet 
from  the  Intersection  when  plaintiff's  car  stalled.  We 
cannot  say  the  Jury  should  not  have  accepted  plaintiff's 
version.  That  version  does  not  Involve  physical  Impossibilities 
nor  contain  Inherent  Improbability.   The  Jury  could  ha'ge 
decided  that  the  trainmen  saw  or  should  have  seen  plaintiff 
when  there  was  ample  time. to  stop  the  train  and  that  they 
Indicated  they  would  stop.   The  Jury  could  have  thought  it 
significant  that  if  the  train  was  going  but  I5  miles  per 
hour  and  could  be  stopped  in  300  feet  why  the  train  went 
more  than  230  feet  beyond  the  intersection.  The  acting 
engineer  had  no  idea  of  the  distance  in  which  the  emergency 
brakes  might  stop  the  train.   This  sample  of  probable 
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conslderatlons  Indicates  reasons  why  we  think  the  Jury  could 
find  the  railroad  negligent.  We  conclude  that  there  Is 
no  merit  to  the  contention  that  the  verdict  Is  against  the 
manifest  weight  of  evidence. 

We  find  no  error  In  the  trial  court's  refusal  to 
grant  the  railroad  a  new  trial. 

We  have  considered  all  the  points  raised.   The 
Judgment  Is  affirmed, 

AFFIRMED. 
LEWE  AND  MURPHY,  JJ. ,  CONCUR. 
ABSTRACT  ONLY. 
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Roeth,  J. 

Plaintiff  oomiBenoed  a  suit  for  the  alleged  wrongful  death 
of  hie  Intestate  resulting  from  a  collision  between  a  passenger 
train  of  the  defendant  railroad  and  a  truck  operated  by  Gary  D. 
Bryant.  The  defendant  answered  and  filed  a  oounterolaln!  for  damages 
to  its  equipment,  resulting  frotr  a  derailment  of  several  of  its 
passenger  cars.   To  the  counterclaim  the  railroad  company  a^de 
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additional  parties  defendant  Wendell  W.  3ryant  individually.  Prank 
Prahl  and  Howell  Asphalt  Company,  alleging  in  various  counts  that 
the  deceased  was  the  agent  and  servant  of  one  or  more  of  the  additional 
parties.  A  jury  returned  a  verdict  for  i;20,000.00  against  the 
railroad  company  and  separate  verdicts  finding  each  of  the  counter- 
defendants  not  ^ilty  as  to  the  counterclaim.   Special  interrog- 
atories as  to  whether  the  deceased  was  an  employee  of  Howell  Asphalt 
Company  or  Frank  Prahl  were  answered  in  the  negative.   The  defendant 
railroad  compnny  then  filed  a  lengthy  t^ost  trial  motion  praying  in 
substance  that  judgment  he  entered  for  the  railroad  company,  not- 
.vithstandlng  the  verdict  on  the  complaint,  or  in  the  alternative 
that  a  new  trial  be  granted  to  it;  that  the  answers  to  the  special 
interrogatories  be  set  aside  and  that  Judgment  be  entered  for  the 
railroad  coi:pany  on  its  cour.terclalfi!,  notwithstanding:  the  verdict, 
or  in  the  alternative  that  a  new  trial  be  granted  on  the  counterclaim. 
The  trial  Judge  granted  the  motion  of  the  defendant  railroad  company 
to  enter  JudEsent  in  its  favor,  notv/lthstanding  the  verdict  as  to 
the  complaint,  and  denied  all  other  portions  cf  the  post  trial  action. 
This  case  is  before  this  court  on  appeal  by  the  plaintiff  fros  the 
JudgBsent  entered,  notwithstanding  the  verdict,  and  on  cross  arpeal 
by  the  railroad  company  from  that  part  of  the  Judgment  orcler  which 
denied  the  above  noted  portions  of  Its  r>ost  trial  motion. 

Co  far  as  pli^intlff's  appeal  is  concerned  the  determinative 
question  before  us  le  whether  there  is  any   evidence  in  the  record 
which,  standing  elone  and  taken  with  all  its  intendments  most 

*2- 


:?f  V    r  'co/oo  BiJoMnv  at  y^at^^QllB   «Tjaeq!HoO  S/jeriqaA  XlewcH  feaa  Xrf^t^ 

I«noitfl6&«  »if^  "lo  ortoii!  -10   9KC  lo  ^navtea  ftxrs  ^rt©aa  »ri*  saw  f>«t««oej:-   mia 

&iii  i&atis^si  OO.COO.OSft  10'i  ^foifr'xev  e  b3m:ut»^  ^tut  ^      .B9iinjaq; 

cJXarfqaA  JXowoH    to  aeYoXqm©  it«  »«m  j^«8a«&efc  si«(^  lert^^rfw  o:f  aa  Beitods 

^E£0£wt®l®fc   erfT     .eviie;i<5rf  ef<:J  nf   ftsrstewafifl  •tow  Iria't'i   Jlnot^  10  xctaqosoO 

at  sniiCJS^^J^oJt^Offl  "ffl^*  iJaosr  '  fioaXl«i 

-Ton   ,\;i5.£qfr;cr  fiec^XiST   ©j  veafst&/t,^«rf^   sorrecfadu-;: 

raiosqa    ©rf;J  cj   aiewiana  ©rid  ^a.  -^iTaiu  ftd  Xalii'  wen  s  ^nd.- 

tiotb^e-v  i^ti$  •yxtbnB^BniiJtvioa  ,«si«Xoi«cfiu.''  «qir;oo  fcsotXia'; 

...JiaXotecTawoo  9ti^  no  fe»^a«"  vaii^  tvirfiKne^^Xa  »ricf  c4  «tf 

^££.Qqa!00  bso'tlist  inBba9t9h  9eii  "io  a&Iir  -^f^^l   Xs/'t.?    arf- 

,rxot:Joi!S  Xai^iJf   ^ao<f   «i<tf  lo  «KOi;J*fO<l  *!i»rt!f«  iiie   .tfHisXqnoj; 

siif  mcnt  llfijilRXq   ario   x^    fsaqqa  no   tiwoo   airjtf  'Sfo'^ad  al   seao  aXil'L 

rtoirfw  idfc-xo  :fjK8»s£iwt    «rf^  **o  rfi£iq   »»edtf  moal  \;««qmeo  fteemXiai  ©rti  xc= 
.»,oJIJ©a  Xai'JJ/  ^«o^  *4i  to  naotiioq  fce-ton  »vocf«  »rij  bo"; 
e'vl;f«iiJisp^a;>'»fc.  ftKttf  .&if»m«rvjo©  a.?    Xesqc:  r-j   a/a  ib1  c" 

bTooGT  9Sii  at  »oa9btv«  ^n&  at   «<i<»rs^  *tsuivi»dv  -Toled  noida«»A}p 

rfacfp  Siifi^mtrts^i^.i  a^t   XX«  dtfim  p»](.«df   fiaft  •stpim  ^^ibixm:i&   ^ti":-: 


favorable  to  the   plaintiff,   tends  to  prove  the  essential  elements 

of  the   case —    in  the  oase  at  bar,    the   element   of  negligence   on  the 

part  of   the  railroad  company  and  the   elensent   of   due  care   on  the   part 

of  the  deceased . 

In  considering  the   element   of  negligence  of  the  railroad 

company   it   is    important   to  refer  to  the   allegations   of   the    coaplaint. 

The   charges  of  nesfligence  contained   in  the   coajplaint  are: 

"(a)     The  Defendant   so  negligently  and  carelessly 
and   iffiproperly  operated  the  passenger  train  that  as 
a  direct  snd  croxirsate  result,   the  ""rain   collided 
with  the   motor  vehicle,    which   the   Plaintiff's 
Intestate  ivas   operating. 

"(b)      The   Defendant  negligently  and    carelessly 
violated   the  provisions   of  Illinois  Revised   Statutes 
1953,   Chapter  lli^,    "ection  59,    in  that  no  bell   of 
at  least  thirty    (30)   pounds  weight   or  stean   whistle 
placed   on  a  locofcotive  wae  rung  or  whistled  by  the 
engineer  or  fireman  at  a  distance   of  at   least  eighty 
(SO)    rods   from  the   crossing,    or   that   kept   ringing 
or  whlstlinr  until  the  crossing,  was  reached  by   the 
locomotive . 

"(c)     The  Defendant   negligently  and  carelessly 
instructed   and  maintained   the   crossing  and   the 
approaches  thei'eto  within  their  respective  right-of- 
way,    so  that  the   saroe  v/as  unsafe  as   to  ^.ersons  and 
property  using.  th~    said  highway,    contrary   to   the 
provisions   of  Section  62,    Chapter  11^;-,    of  the   Illinois 
Bevlsed   Statutes  1953. 

"(d)      The   Defendant  by  the  exercise  of   ordinary 
care,   knew  or   should  have  knovjn,    that  the   conditions 
as  they  existed  created  a  dangerous  crossing  for 
persons  using  the    said   highway." 

To  detericine  whether  there    Is   any  evidence   supporting  one   or  niore 

of   these   charges  we  are  required  to   scrutinize   the  evidence. 

This   accident   occurred   at  what    Is  known  as   the   r'onroe 

Grossing   on  the  Lerna  Road,   a  country   road   outside   of  the  City  of 
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Kattoon.      The   Lerna  Foad   extends  north  and    south  and  the   rsllroad, 
a   single   track,   extends   east  and  west.      Route   16   Is  a  hard   surfaced 
atate  highway   connecting  the   City  cf  Charle-Gton  and   the  City  of 
.■^attoon.      At  a  point  587  feet   north   of  where   the   collision   occurred, 
."oute   16  nakes  a   sweeping  curve  to   the    southwest  and  at  the    start 
of  the   curve,    the  Lerna   Hoad  comnences  and  runs   south  as  what  would 
be  a  continuation   of  Houte  I6   if  that  highway   continued   in  a  north 
and   south  direction.      There    is   In  evidence  a  plat  drawn   to   scale 
by  a  civil  engineer,    showinf    the   coisroenceinent   of   the   Lerna  Eoed, 
th^    curve  of  Eoute  I6,    the   I^onroe   Crossing  and  the   territory   In 
the   vicinity  thereof,    together  with  physical  objects   in  that   terri- 
tory.     Measurements  v;ere  made   of  various  thingfs  and  distances   shown 
on   the  plat  and    these  measurements  are  llkevjise   shown.      This  plat  was 
stipulated    In  evidence  by  counsel    for   all  parties  and  accordingly 
Is  to  be  taken  as  accurate.      So-r-e  of  the   oral   testimony   indicates 
that   scene  of  the  witnesses  made  estitrsates   of   certain  distances 
shov-'n  or.  the  plat,   at  variance  with   the   actual  aieasureraents.     A 
careful  examination  of  this  testimony  reveals  that   in  no   instance 
had   the  witness  isade  any  measurement   and  that    in   each   Instance   the 
estlTT'ate  was  merely  a  guess   or  expression  cf   opinion  based  upon  casual 
observation.      The   plat   shows  that  proceeding  south  from  Route  I6   on 
the   Lerna  Road  a  distance   of  39''. 7  fest,    the   Lerna  Road   is    Intersected 
at   a  T   Intersection  by  a  road   from  the  west.      This   road  with  the 
Lerna   Road   and   the   curve   of   Route   I6   fcrs  a    triangular  plot   of   land 
on  tha  west   side  of   the   Lerna  load  which   is  a  highway  park.      There 
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are  ten  trees  of  varying  size  scattered  throughout  this  park  area. 
The  tree  closest  to  the  Lerna  Road  is  27  feet  to  the  west  of  the  west 
right  of  way  line.   This  tree  Is  3^5  feet  north  of  the  north  r?.ll 
of  the  rallroa-:^.   The  tree  In  this  park  farthest  from  the  Lerna  Hoad 
is  over  20C  feet  to  the  we&t.   Couth  of  this  trianf:ular  park  and 
between  the  east  and  west  road  intersecting  the  Lerna  Kced  at  a  T, 
and  the  right  of  way  line  of  the  railroad  there  is  a  rectan/ailar 
plot  of  ground  which  Is  fenced  and  in  which  a  pond  has  been  created 
by  excavation  and  piling  of  the  dirt  in  an  ovpI  shape.   This  pond 
^nd  the  excavation  furnishes  no  obstruction  to  the  view  of  the 
railroad  tracks.   The  north  right  of  way  line  of  the  railroad  Is 
^7.6  feet  from  the  north  rail  and  is  fenced.   Beyond  the  fence  line  . 
of  the  railroad  right  of  way  and  within  the  rectangular  plot  of 
ground  and  adjacent  to  the  pond  there  it.  a  rov  of  six  willo-/  trees. 
These  trees  are  frorr;  5.4  feet  to  7.4  feet  froTE  the  right  of  waj-  fence. 
The  willow  tree  closest  to  the  Lerna  Eoad  is  68.5  feet  to  the  west 
of  it  and  then  the  trees  are  r.ore  or  less  evenly  spaced  frotr.  20  to 
23  feet  apart.  On   the  day  of  the  accident  the  trees  were  leafed  out 
and  portions  of  the  branches  overhung  the  right  of  way  approxinsately 
4  or  5  feet.   The  trunks  of  these  six  trees  are  from  53  to  55  feet 
north  of  the  north  rail  of  the  railroad  tracks  and  the  trees  are 
fron:  25  to  30  feet  high. 

To  the  west  of  the  six  willow  treea  there  Is  a  row  of 
seven  houses  extending  west  along  the  right  of  way  of  the  railroad. 
The  distances  between  these  houses  vary  frora  67  feet  to  135  feet. 
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The  house  closest  to  the  Lerna  Koad  is  ^+03  feet  to  the  west  and 
this  house  is  111  feet  north  of  the  north  rail  of  the  r&llroad. 
Adjacent  to  this  house  an:^  to  the  east  of  it,  there  are  several 
fruit  trees  and  poplar  trees.   To  the  east  of  the  Monroe  Crossing 
the  country  is  open  ooimtry. 

The  crossing  is  protected  by  two  signs  as  one  drives  south. 
The  first  Is  the  conventional  cli'-cular  tcetal  highway  disc  located 
1^3.6  feet  fro!c  the  north  rail  and  the  second  a  conventlonel  H.  E. 
crossbuck  located  15.5  feet  frorc  the  north  rr.ll.   There  are  no 
flashers  or  wigwag  signs.   Nor  ar^s  there  any  gates  or  a  watchman. 
Travellimr:  south  on  the  Lerna  Eoad  where  It  commences  off  of 
Route  16,  there  is  no  appreciable  grade  for  the  first  300  feet. 
At  a  point  250  feet  north  of  the  north  rail  the  Lems  Road  proceeds 
upgrade  to  the  crossing  and  reaches  a  raaximuic  grade  of  ^^.   The 
rsils  of  the  railroad  are  ^  or  5  feet  above  the  ground  level  of  the 
other  land  in  this  vicinity. 

On  the  day  in  question  the  deceased  was  er^raped  in  hauling 
crushed  stone  from  a  quarry  north  of  the  Monroe  Crossing.   He  had 
made  ^  or  5  round  trips  on  the  same  day  prior  to  th©  occurrence 
end  had  crossed  this  crossing  in  question  on  those  occasions.   Ke 
had  been  v/orkir^  on  this  same  hsuling  ,  ob  for  5  or  10  days  previously, 
Ke  ;»;s£  driving  an  International  dump  truck  loaded  with  5  tons  of 
crushed  atone.   The  truck  had  been  serviced  shortly  before  the 
accident.  The  speedometer  was  in  good  working  order,  the  windshield 
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was  clear  an-?   In  good   shape,    the   hydraulic  brakes  were    In  poor!    order 
and  the  overall  rcechanlcal   condition   of  the   truck  was  rood.      The 
weather  was   clear,    visibility  wss  good   and   the    pavement   was   dry. 
The  accident   happened   shortly  before  noon. 

Leaving  the   quarry   the    ieceesad  came   onto  Route   l6  and 
headed    in  a  southerly   direction  until  he   reachei  the  point  where 
the   Lema   l-'iosd   coinraences   and   Lcute    16   curves    to  the    southwest. 
Two  passenger  cars  were   behlnl  him.      The  first   car  'M'-<s   follov/inr 
75   to  150  feet  behind  and   contained  three   men,    all   of  whom  testified 
for   the  defendant   railroad.      The    second   car  contained   only  the  driver 
and  he  testified   for  the  plaintiff.      As   the  deceased   approached  the 
comnjencement   of  the   Lsrna   Eoad  he   extended  his   arrt!  to    indicate  an 
Intention  to  proceed   south  on   the   Lema  Head   instead  of  around   the 
curve.      Proceeding'    down   th-?   Lerna  Road   the   speed  of   the   truck  was 
estimated  at   30   to  ^^0  miles  per  hour —   one  witness  estimating    it 
at   30  to  35   rniles   per  hour,    one  at  35  miles   per  hour  and    two  st 
35   to  Uo  miles   per  hour.      As   the   tnack  proceeded  dovm   the    Lema 
l--oad,   the  two  cars   following,    continued  around  the  curve  of    Route   I6. 
vhen  the   truck  was  Klthin   15   to  20   feet  of   the   track   it    made  a 
sudden  turn  to  tha  left  and   coT)tinueci   do.vn   a   ledge  alon/jslde   the 
north  rail   ani.   the   train  and    the  truck   came    in  contact  at  a  point 
sotr.e'rfhere  between  25  and  ^0   feet  east   of  the   T'lonroe   Crossing. 
The   truck  wss   thrown  to  the  north  and   overturned.      A  number   of   the 
cars   of  the  trff  in  were  derailed  and   overturned   like    jackstraws   on 
a   table   top. 
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The  train  In  question  was  a  10  car  and  2  dlesel  unit 
streamliner  passenger  train.   It  had   been  Inspected  at  F'B.ttoon 
which  is  locatcfl  about  3  ir.iles  from  the  f^onroe  Crossing.   As  the  train 
left  Fattoon  the  engineer  checked  his  brakes  end  found  them  to  be 
in  good  working  order.   The  automatic  bell  rln;rlng:  device  was  tuxTied 
on  end  the  bell  began  to  ring.   The  bell  continued  to  ring  from 
the  tine  the  trsin  left  f^attoon  until  after  the  accident  when  it 
was  turned  off  by  the  engineer .   The  trsin  was  equipped  with  two 
whistling  horns  located  on  top  of  the  front  end  of  the  front  dlesel 
unit.   These  horns  are  side  by  side  and  one  points  to  the  rear  and 
the  other  to  the  front.   Th'^se  horns  are  operated  by  whistle  cords 
under  control  of  the  eng-iceer.   The  record  Khows  the  reason  for  the 
presence  of  two  horns  and  the  reason  for  one  of  the  horns  belnp;  faced 
forward  and  the  other  being  fnoed  backward,  i.e.,  that  in  snow  storms 
the  forward  facinr  horn  cloj^s  with  anovj  and  will  not  operate.   The 
wbiEtles  are  dupllcateK  and  either  can  be  used  and  there  is  no 
difference  in  the  Intensity  of  sound,  between  then',  the  one  tasking 
as  much  noise  as  the  other.   On  the  day  in  question,  when  the  train 
left  f!attoon  the  forward  facing  whistle  horr!.  was  not  working:  and 
the  enrlneer  used  the  backward  facing  horn  which  was  working  in  a 
normal  manner. 

As  the  trein  approached  the  Monroe  Crossing  it  '■-'as  travel- 
ling at  69  fsiles  per  hour.   The  enfrlrieer  ooc^jr.enced  'Whistling  the 
crossing  at  a  whistling  post  located  1663  feet  west  of  the  I'onroe 
Crossing,  by  alternately  blowing  two  longs  and  two  shorts  and  con- 
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tlnued   so  to  'io,    over  the   crossing.      As  the   train  approacherl   the 
crcssing   the   snglneer  saw  the   truck  of  the   deceased   en  the  Lerna 
Eoad.      It  was  then  about   ^^O  feet   frors  the   crossing  and  the   tr^ln 
was  between  500  snd   600   feet   froti  the    Lerr.n   Koa-I.      The   enisineer  ild 
not  aFSln  watch   the   tn.icl<  hut   ccntlnuevi   to  whistle   and    vi/atch  a   control 
signal  ahead.      Suddenly  «    Mr.    Mannlnr  ,    riding   In  the   cab  on  co'r^pany 
orders,    called   his  attention  to  the   truck  >?lth  the  words,    "T    ion't 
think  he's  going  to   stop",   whereupon  the  engineer  let  ;to  of  the 
whistle   cord,    shut   off  the  enplnez   and  applied   the  brakes.      The 
Impact   occurred   at   rbout   thp    cai^e   tiT'e. 

Plaintiff   rroved  without   objection   thct  the   dece®se:1  was 
in  excellent   health,    industrious,   a  farslly  ni&n,    frugal   and    sober 
at   the   time  of  his  deeth. 

Most   of   plaintiff's  evidence   Is   given  to   shoiflnir  the 
location   of  the    six  :<?illo-.v  trees,    the    l.rtenslty  of  the   foliage  and 
the   location  of  the   seven  houses   In  the  vicinity,    obviously   lesifmed 
to  demonstrate  that  this    is  an   obstructed  crossinp-.      There   can   be 
no  question   that  at   vary Inp   points  on  the    Lerna  Road  these   physical 
objects   furnleh   some   obstruction  to    the   viev/   s:!f   an  approach  Irr    train. 
However,   a  number  of  rhotographs  were   admitted   in  evidence.        The ee 
photos  vfere   taken   frorc  th3   center   cf  the    Lerna  Read  at  varyiag 
points   from  ir^O  feet   to   3^5   feet    north   of  the   crossing.      There  are 
slso   sever?!  composite   viev;s.        In  each    chotc   where   the    willow   trees 
are   shc^^m,    the  rails  of   the   railroad  track  ar*-~    clearly  visible   in 
spite   of  the   trees.      There   is   teEtlTT!ony  with   respect   to   sirht   views 
nsade  with  a  roan   on  the  ml'' road  track.      While    inferences  of 
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obstructlori   mi^ht  vjpII  be  draifn   frors  these    slpht   vl^ws,    it  iv'ould 
tax  the   minds  of  reasonable  n-en  to  s&y   that   b  mar.  on  the  track   Is 
ocniparable   to  a   1?  unit    ^assenrer  train.      The   ultlrate  question, 
cf  course,    Is   the   e xtent  of  the   obstruotion  end   as  to    this   there    is 
a  co>'!fl5ct   of  testliT^ony .        To  atterrt   to   resolve  this   question  xo  Jld 
require  a  '-oelphinff;  of  the   testlrriony  which  'v-'e   cannot   do   in  consl'^.er- 
Ing  the  questions  before  us  on  this  appeal.      In  rar:slnr,  we  oannot 
help  but   again  observe   that   the   engineer,    one  of  plaintiff's  v-jltnessss 
and   for  whose   testimony  -plaintiff  rrust   be   held    to  vouch,    saw  the 
truck  when    it   was  250   feet   frorr  the  crossing,      '"^he   train  'vse  then 
500  to  (00   feet   from  the   Lerna  Rord.        No  reason   is   suggested  by 
counsel   for  the   plaintiff  '.'Jhy,   at   these  points,    the   san:e   opportunity 
was  not  available   to   the   deceased. 

The   question  of  obstructions  at  a  r'^  11  road   crossing-   is 
ordln»5rlly   referrable   to   the    issue  of  due  cere.      Thus,    there  may  be 
obstructions  to  view  or  distractions  that  mirht  miclead  s   traveller 
over  railroad   traclce  without   hie   f a-ilt ,    or  excuse  n   failure   to   look 
and   listen.      Tucker  v.    Me'.-?  York.    Chioaro  and    St.    Louis   Hailroad 
Co-rr.ny.  111.    2d  ,  N.E.    2d  ;    Karlock. 

AdnilnlKtr?^tor  etc.    v.    '-Javr   York   GentrRi    railroad   Corareny,       333    Hi. 
App.    655,    ?8   M.F.    2d   122.      If   only  the   question   cf   due   care    of   the 
deceased   were    involved    in    thlf:    case  v/e  vfo-.xld   be   corspelled   to  hold 
the  facts,    such  as  the    deceased   signalling   his   entry    onto   the 
Lerna  Poad,    the   abria-ot    tiarni'^.'   of  the   track  by   the   deceased   before 
entering  on  the   tracks,    proof  that   deceased  was  healthy,    strong, 
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sober,    Industrious   and  a  familj'    "asn ,    the   presumption    In   favor   of 
the  human    instinct   of   self   oressrvation  and   avoldsnce  of   darker 
:ver3    sufficient   to  make   the   question  of  ^ue   care  a  fact   question  for 
determination  by  the    jury. 

There   is,   hov?ev«=>r,    for  arldltior.al   consl'^.eratlor!  the 
question   of   negligence   of  the  defendant  rallrosd   company,      '^hls 
question   is  not  dlscu^se-''    in  plaintiff's  brlpf  anl   Is   only  briefly 
??!ention«d    in  his  reply  brief.      Due  care   on  the   part   of   the   deceased 
Is   a   separate   ^ind  distinct  question  frorp  the   clf^iis  of   negligence 
on  the   r^crt    of  the  defendant   railroad  and  before   plaintiff    is 
entitled   to  recover  he  "lust  not   only  prove  due  cere   on   the   rart 
of   n is    Intestate  but  nust   also  prove  the  negligence  alleged   In 
his  consplalr.t   ^^nd  that   such   ae^r-l  l^rence  was  the  proximate  cause   of 
plaintiff's  death. 

The  coTpplnint  first  alleges   that   defendant    so  negligently 
operatei    its  trsln  that   as  a  direct   result   the   trfiin   collided  with 
the  motor  vehicle   of  the   deoeesed.      Since  the   defendant's  alleged 
nesrllg-ence  must  be  sede   referable,    if   ?t   all,    to    some  more   specific 
cause   or  defect  or  oralESion,    this   peneral   allegation  of   negligence 
and  any   rroof,    if   p-ny,   related  thereto,   raust  be   considered    in  connec- 
tion v^ith  the  more   specific   charges. 

The   ccBplRlnt    then  allep-es  that  no  bell  was  runij   and  no 
whistle   was  blovm    for  ?>    distance  of  at    le»st   80   rods   from  the    crossing 
or  kept   ringing  and  'olowlnf^  until   the  crossing  was  reached.      There 
is  absolutely  no  proof    in  this  record   to    sustain  thlc   charge.      There 
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is  rivo   evidence    in  the   record  from  which    the  proof   of    this  charge 
might    be    inferred.      The   uncontradicted    testinony    is   to   the   contrary. 
Plaintiff's   own  witness,    the   eng-ineer,    testified  that   tiie   bell  was 
ringing  and   the  wnlstle   was   blowing   from   the   whistle   post,    1663   feet 
^"rora   the    crossing,    until   after   the   train  had   passed   over  the    Lerna 
Load.      Plaintiff 's  witness   Cavid ,    who   cls.iice   to  have   witnessed   the 
accident,    vj&s   asked  no   questions,    as   reflected   by   the   abstract, 
touching    upon  the   ringing   of   a.  bell   or  the   blo'A'lnp    of    a   v/histle. 
Defendant 'p   witnesses   Msrtl-^,    Kood,    Farris   and    Hilsabeck,    all   of 
whoa  claimed   to  have   witnessed   the  accident,    testified   to   hearing 
the  whistle  being  blown.      Under   these   circumstance 8    there  v^as  a 
total   failure   to   prove   this    charpe. 

The  next   charge    is   that   the   defendant   negligently   constructed 
and    maintained   the   crossing  end  approaches   thereto   contrary    to   the 
provisions   of   iTection  62,    Chapter   11^^  of   the    Illinois  hevlsed 
Statutes   19')3.       'e  have    searched  the   record   for   any   evidence  to 
support   this   charge.      Nowhere    is   there   any    liitliration  of   anything 
that   would    constitute   a   violation   of  the   section  of    the    statute 
referred   to.      i<io  defects    in  the  crossing   or    approaches  are    sho'wn  . 
The   only   evidence    in   the   record    is   to  the   effect   that   the   crossing 
was    sraooth,    that   the   approaches    cone   to   the   crossing  at   grade  and 
are   level   i\flth   the   crossing.      Exanination   of   the   photographs    disclose 
no   deff-cts    in   the   approach  or  the   crossing'    itself. 

The   final   charge   is    that   the   defendant   knew   or    should   have 
l^movj-n   that   the   conditions   as   they    existed   created   a  dangerous 
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crossing.      These  allegations   3o  net   chars^e  any  breach   of  3uty, 
nor  do  they  conEtltute.   an  allegation  of   fact   frorr  which    It  can   be 
determlne^i  whether  th£   crossing   Is   extra  hazardous.      Wlllett   ?. 
The   Baltimore  and   Ohio   :3outhwe£tern  Hailros'l  Cow-oBny ,    2? 4  111. 
/;pp.    30?,    1   li.    E.    26    7^S.      No   statute   req:lred   a   watchman,    fates, 
sir nal  bells  or  other  special  warning  and    protective  devices.      The 
cora-rlaint   does  not  allege   that   the    lerna  Fond  was  heavily   travelled 
and   that  the  crossing   in  question    1;?,   by   reason  of    certain   conditions, 
extra  hazardous.      NeedleGS  to   say,   the   clelntlff  can    recover,    if 
at  all,    only   on  a  case  pleaded   and   proved,      h'e  reoo£nlze   that   there 
i^'re   cases    Ir,  which   the   courts   of  this   state   have   held   that  extra 
hazardous  conditions  at  railroad  crossings  require   more   then 
corapllsnce   with   statutory  requirements  ?s  to   warning  of   den^-er. 
Such   is   the  holding   of   Karlock.    '.drsinlstrator  etc.    v.    New  York 
Centr&l   Railroad  CorT.v:r-.rxy .    sxipra;    Opp  v.    Pryor.    ?9'4  111.    53B, 
128  n.   E.    560;    McNullen  v.   The   Illinclg   Central   railroad   Company. 
23U  111.    Ipp.    '-iiC;    Wap:ner  v.    The   Toledo,    ""eorl"   and  Western  Brillroad. 
352  111.    85,    IB5   N.E.    236.      In   ca.=;eG   such   as  these,    the   corpplalnt 
affirmatively   olleired  a  auch  travelled   highway   or  street  and   conditions 
surrounding-  the  tracks  which  niake   the   orosslnf  extra   hazardous   and 
the    oroof   sustained  these  allegations.      The   Karlock,    Ad-jilnistrator 
etc.   V.    u'ew  York   Central   Railroad  Company  case,    supra,    is   tyr'icsl. 
There   the   co.Tplaint    alleged   and   the   proof    showed  that   *:he   street 
was  a  tsain  thoroughfare    in  the   City  of   Kankakee;   that   -nany  cars, 
some    1300,    dally   passed   over  the   crossing;    that    the    crossing-  by 
reason   of   buildings,    etc.,    adjacent   thereto  was   extra   hazardous; 
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that  numerous   persons  had  lost   their  lives  at   the  crossing;    that 
trie   City   of  Kankakee   had   petitioned  the  Coffiinercs  ComEission  to 
re;qulre   the   railroad  to   ffiaintr.in  a  watchmen  at   the   crossing"  and 
facts   of  z   kindred  nature.      Similar  allegations  are   Is  eking-  in 
the   coraplaint    In   the   case  at  bar  and  there   is   no  evidence  that 
v;oul(?    support   such  ellefations  had  they   been  cade. 

Plaintiff   suggest E   thest   the   fact   that   one    of  the  horns   on 
the  dlesel   locomotive  vms  not  'A-crking    1g,    In  anc^   of    itself,    proof 
of  negligence  and  raises  a  fact   question.      This   position    is  not 
tenable.      The   statute   requires  a  loccsotiv?   engine   to  be  equipped 
with   B    single  bell  and   a   single  whistle  which   t-hall  be   rung  end 
vrhlstled   for  a   certain  distance  before   reaching  the   public   highv^ay. 
Here   Irsterd   of  a  single   horn  the  en^lrte   v.'as  equipped  with  two   horns. 
One  admittedly  was   operable   and   under  the  undisputed   testimony  vvas 
operated.      Not   only  was    it   operated,    cut    it  was  heard  by  all  witnesses 
i«jho  were   questioned  on  the    siabject. 

Frora  the   fore;;olng  we   conclude  that   there    is  a  total 
fElliu''e   to  prove  negll^^ence  as  alleged,    on  the    part  of  the   defendant 
railroad.      The   Judgment   of  the   trial   court    in  enter Injr    Judgment 
notwithstanding   the  verdict  was   therefore   correct. 

Pros;  the   fore,'Jolng   review  of   the    record    in  this    case    it 
lE   apparent   that   that  part   of  defendant's  post   trial    motion  praying 
for    judrment    on    Its   ccunterclalrr  notwlthstandln.e   the   verdict  vjns 
prorerly   denied  by  the   trial    court.      There   accordingly  was  no  error 
in    so   doing. 
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Defsridant  on   its   cross  np-j;eal  also    contends  that  the 
verdict   of  the    jurj^   finding:  the   co'unterdef 3i:da"nts   to  the    counter- 
claim not   rullty   is   against   the  manifest  weight   of   the   evidence. 
To   sustain   Its   oountercln-lin  defendant  v:as  required  tc   prove 
negligence   on  the    part   of  the  deceased.      From  the  record  before  us, 
this  was  a  fact   queetior   fcr  the   Jurj' .      ''here  evidence   is   corf  1  let ing-, 
it    is  for  the    Jury   tc  v/eiph  the  evidence   Rn6    determine   the   credibility 
of   the  wltnesees,   and   a  verdict  based   up(5n  cor'^lictiri^-:  evidence 
approved  by   the    trlrl    jurlge    should   not   be    disturbed  on  appeal   unless 
contrer;^-    to   the  manifest   weight   of   the   evldenc.^.      To  be   contrary   to 
the  manifest  v;eight    of  tt-e  evidence  en  oppoeite   conclusion  tirost  be 
clearly   evident.      DeLonfr,  v.   V.'hltehegd.    11   111.    App.    2d   33C , 
137  K.E.    2d   27c;    Green  v.    Keena:-; .    10   111.    App.    2d  53,    13'^-   ii.''-    2d  115; 
Grlp-f-as   V.    Clauson.    6   111.    App.    2d   'ii:^:,    128   N.E.    2d  363.      3uch, 
in  our  opinion,    is  not   the   situation   in  the   case   at  bar. 

Oar  oonoluolons   on   the  foregoing  questions  before  us 
make    it   unnecessary    for  us    to    consider   ths    question  of  agency 
between  tr,e   dooap.ised   snd    the   counter -de  fend  ants  Prahl,    W.    v;,    Bryant 
and  Howell  Asphalt   Coapeny. 

'•■ccordlngly    the    Judgment   of   the    Circuit   Court   of   Coles 
County   V-?!!!  be   affirxed. 

-Aff  inned. 

Carroll,  P.J.  ,  and  Reynolds,  J.,  concur. 
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HAROLD  GREEN,  et  al. ,  )    ^J^PEAL  FRQU 

Plaintiffs  -  Appellants g 


V 


UPERIOR  COURT 


CITY  OF  CHICAGO,  a  municipal  )        coOK  COUNTY 

corporation,  •  wuuiNix. 

Defendant  -  Appellee^ 


MR,  JUSTICE  LEWE  DELIYERED  THE  OPINION  OF  THE  COURT. 

Plaintiffs  appeal  from  a  judgment  entered  for  defendant 
on  its  motion  to  dismiss  in  an  action  for  discovery  and  an 
accounting  of  funds.   Plaintiffs  elected  not  to  plead  over,  and 
the  complaint  was  dismissed. 

Plaintiffs  allege  that  they  bring  this  action  on 
behalf  of  themselves  and  all  other  similarly  situated  owners  of 
special  assessment  bonds  and  vouchers,  whose  bonds  and  vouchers 
are  delinquent. 

Attached  to  the  complaint  is  a  special  assessment 
voucher,  the  pertinent  parte  of  which  read: 

"Office  of  Board  of  Local  Improvements 
Installment  Plan 
Water  Pipe  Extension 

••The  City  of  Chicago  will  pay  from  th©  Third 
installment  of  the  Special  Asaeasment  Warrant 
above  mentioned,  on  December  31st-  I933,  or  when 
and  as  said  installment  is  ©ollected  and  in  the 
01  ty  Treasury,  but  from  no  other  assessment  ©is 
fund,  to  M.  J.  Bohan,  or  order,  the  sum  of  Five 
thousand  Five  hundred  and  no/l6o  Dollars,  with 
interest  thereon  at  the  rate  of  five  per  cent  per 
annum  from  date  hereof,  payable  annually  or  when 
and  as  thereafter  collected  and  in  the  City  Treasury, 
inis  youeher  is  given  under  the  provisions  of  that 
certain  act  of  the  General  Assembly  of  the  State  of 
Illinois,  entitled  "An  Act  Coneerning  Local  Improve- 

i«9/  (and  th©  amendments  thereto)  and  is  issued  in 
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part  payment  for  work,  labor  and  materl'-il,  lone, 
performed  and  furniBhed.,  in  accordance  v-lth  a 
certain  contract  wlt-h  the  City  of  Ohisag.^',  for  V/ater 
Supply  Pipe  in  Parnsll  Ave.  from  127th  ^t.  to 
129th  PI.  »  *  * 

"By  accepting  this  voucher  the  hold@r  thereof 
expressly  agrees  that  the  City  of  Chicago  shall 
and  does  have  the  right  to  pay  the  whole  or 
part  thereof  at  any  time  after  date  hereof.  The 
agreement  of  the  contractor  accepting  this  voucher^ 
as  hereafter  appearing,  is  hereby  made  a  part  of 
this  voucher,  •• 

"In  consideration  of  the  issuing  of  this  Voucher 

for    sel __,  heir  a,  executors, 

administrators  and  assigns,  accept  the  same  in 
full  payment  of  the  amount  herein  stated,  and 
relinquish  any  and  all  claims  or  liens 
may  have  against  the  City  of  Chicago  for  the 
work  mentioned  herein,  or  for  the  payment  of 
this  Voucher,  except  from  the  collection  of  the 
Special  Assessment  Warrant  herein  named, 

M,  J.  Bohan 

Contractor" 

The  complaint  alleges  that  in  most  instances,  the  liens, 

of  the  respective  special  assessments  against  certain  parcels 

of  realty  have  been  foreclosed  in  proceedings  brought  or 

acquiesced  in  by  said  defendant  pursuant  to  an  agreement 

with  the  persons  owing  assessments,  and  that  under  the 

terms  of  said  agreements,  less  than  the  total  amount  due  was  to 

be  paid  at  the  sale  held  under  and  pursuant  to  the  decree 

of  foreclosure;  that  liens  which  stood  as  security  for  these 

vouchers  have  been  lost  through  theae  foreclosure  proceed- 

Ingaj  that  defendant  has  placed  in  a  special  fund,  entitled 

the  "Water  Fund",  all  monies  received  f©r  supplying  water 

to  its  consumers  and  that  there  exists  In  this  fund  a  net 

sujTplus  to  repay  the  cost  of  laying  all  water  main  extensions 
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initially  financed  through  special  assessmen*- ;;  t^hat  an  ordinance 
in  existence  at  the  tisns  oi""  the  issuance  of  t°,?  Touchers  here 
Involved,  provided  for  the  repayment  to  th©  owners  of  private 
property  assessed  for  water  main  extengione,  90^  ©f  assessments 
paid  by  property  owners  at  such  time  as  th©  water  main  extension 
returned  to  defendant  a  permanent  annual  rate  in  excess  of  25 
cents  per  lineal  foot;  and  that  the  savings  realized  by 
defendant  in  ending  its  obligation  to  repay  90^  of  the  assessment 
constituted  a  profit  t©  defendant  ©f  the  amounts  thus  saved  at 
the  expense  of  owners  and  holders  of  special  assessment  bonds 
and  vouchers,  contrary  to  the  duties  and  obligations  of  defendant 
as  trustee. 

The  defendant's  theory  is  that  since  the  vouchers  on 
which  plaintiffs'  claim  is  based  provided  that  the  holders 
thereof  may  look  for  payment  only  to  the  specific  special 
assessment  fund  into  whleh  th©  special  assesamerit  collections 
pertaining  to  said  vouchers  are  payable,  and  to  no  other  fund 
whatsoever,  defendant  as  trustee  of  said  warrant  fund  is  bound 
to  use  only  the  money  in  said  warrant  fund  for  the  payment  of 
plaintiffs'  vouchers. 

Plaintiffs  contend  that  the  statutes  and  ordinances 
of  Chicago  require  that  the  coat  of  water  main  extensions 
be  paid  out  of  the  water  fund. 

The  statute  relating  to  the  making  of  an  improvement 
in  force  at  the  time  the  contract  in  controversy  was  made  is 
found  in  Sections  ?3  and  9©  of  the  Local  Improvement  Act  of 
June  14,  1897  as  amendgd  (111.  Rev.  Stats,  1931,  Chap.  24, 
paras.  201  and  222).   In  substance.  Section  73  provides 
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that  no  person  taking  any  oontract  from  th©  Cltj  and  agreeing 
to  be  paid  out  of  special  aseessmesate,  shall  /av©  any  claim  or 
lien  upon  the  Gityg  except  from  the  sollection  of  special 
assessments  made  for  th©  ©ontraet  work.  Section  90  provides 
that  no  person  aecepting  th©  voucher  or  bonds  as  provided 
herein  shall  have  any  claim  ©r  lien  upon  the  City  for  the 
payment  of  such  vouchers  or  bonds,  or  the  interest  thereon, 
except  from  the  collection  of  the  assessment  against  which 
said  voucher  or  bonds  are  Issued,  but  the  municipality  shall 
not  be  in  any  way  liabl©  to  th©  holders  of  said  vouchers  or 
bonds  in  case  of  failure  to  collect  the  same. 

From  a  reading  of  the  foregoing  statutes,  it  is 
clear  that  the  contractor,  voucher  holder  or  bond  holder  can 
have  no  claim  against  the  City,  except  from  the  money  collected 
from  the  particular  special  assessment.  Moreover,  the  contractor, 
voucher  holders  or  bond  holders  are  bound  by  the  language  of 
the  contract.  As  was  said  in  Tillage  of  Park  Ridge  v„ 
Robinson.  198  111.  5?1,  585s 

"True,  as  pointed  out,  the  act  of  1875  makes  no 

express  provision  for  limiting  the  liability  of 
the  corporation  t©  payment  out  ©f  the  special 
fund,  as  mad©  by  section  k-9   of  article  9*  and  by 
section  7^  ©f  the  act  concerning  local  improvements; 
but  whether  either  of  these  provisions  is  applicable 
to  the  contract  in  question  ©r  not,  we  have  no 
doubt  that  the  corporation  has  th®  corporate  power 
to  limit  its  liability,  by  contract,  to  pay  only 
out  of  the  fund  which  the  statute  authorizes  it 
to  raise  for  such  payment.   Such  a  power,  whether 
expressly  given  or  not,  Is  aeisessary  to  other 
powers  expressly  granted,  and  will  be  implied." 
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To  the  same  effect,  see  Donahue  y,  Yillape  of  LaG-rang:e.  263 

111,  607.   And  in  the  leading  case  of  Rothschijld  v.  Village 

of  Calumet  Park.  55©  IHo  33©»  338-39»  ths  court  said; 

"We  ha¥©  held  that  the  proeeeds  of  special  assessments 
are  trust  fuads  for  th©  pajment  of  the  bonds  issued 
for  the  cost  of  improvement.   ( Genway  v.  Pity  of 
Chicago.  237  111.  128.)   The  theory  of  the  statute  is, 
that  the  bonds  issued  against  each  Installment  of  the 
assessment  together  with  th©  interest  on  them,  will 
be  paid  as  th©  installment  and  th©  interest  on  it  are 
oollectedo   The  installments  are  payable  on  January  2 
of  each  year  and  the  bonds  will  be  du©  at  a  later  date 
in  the  same  year.   The  installments  are  the  only  source 
of  payment  of  the  bonds,  and  when  they  are  collected 
by  the  municipality  the  money  received  becomes  a  trust 
fund  for  the  payment  of  th©  bonds  to  the  holders,  without 
preference  among  them.   If  for  any  reason  the  full 
collection  of  an  installment  is  not  made  the  deficiency 
must  fall  upon  the  bondholders,  and  equity  requires 
that  the  loss  shall  be  borne  ratably  by  each  bondholder. 
Therefore,  when  th©  bonds  of  any  year  become  due  and 
the  collection  from  the  installment  of  that  year  is 
insufficient  to  pay  them,  the  bondholders  are  entitled 
to  the  amount  collected,  and  it  is  th©  duty  of  th© 
trustee—the  municipality— t©  pay  upon  each  bond  issued 
againgt  the  installment  its  share,  pro  rata,  of  that 

In  Bransfield  and  Sons.,  Ine.  v.  City  of  Chicago.  3^2 
111,  App.  206,  plaintiff  was  th©  owner  of  special  assessment 
bonds,  on  which  payments  were  madSe  Plaintiff  demanded 
payment  of  its  unpaid  bonds  from  moneys  collected  by  the  City 
of  Chicago  from  a  fund  consisting  of  penalties  and  interest 
collected  from  property  owners,  who  were  late  in  paying  their 
special  assessments.   Upon  appeal,  this  court,  in  reversing 
the  trial  court,  held  that  the  plaintiff  was  not  entitled  to 
preferential  payment  out  of  money  in  the  penalties  and 
interest  fund. 

Plaintiffs  claim  that  section  185-20  of  the  Municipal 
Code  of  Chisago  is  applicable  t©  the  facts  in  the  present  case. 
We  d©  not  think  that  plaintiffs*  position  is  tenable,  for  the 
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reason  that  said  section  185-20  applies  only  when  the  property 
owner  has  paid  his  asseesaent  In  full  and  there  la  a  surplus 
In  the  funds  chargeable  to  the  particular  main  for  which  the 
assessment  was  madee 

Plaintiffs  also  insist  that  the  defendant  developed 
a  method  which  exonerates  it  from  paying  for  these  water  main 
extensions,  that  had  been  financed  by  special  assessment,  and 
that  the  fiduciary  relationship  between  the  defendemt  and  the 
holders  of  special  assessment  bonds  prohibits  the  defendant 
from  profiteering  from  the  defendant's  operation  on  the  water 
fund. 

Iii  People  v«  Anderson.  380  111.  I58,  where  after 

foreclosure  and  sale,  holders  of  certain  bonds  contended  that 

the  Village  had  not  performed  its  function  as  trustee  for  the 

bondholders,  and  the  sales  price  was  grossly  inadequate  as  to 

be  fraudulent,  the  court  said  (at  p.  162) j 

"The  primary  purpose  of  tax  foreclosure  proceedings 
is  to  clear  up  hopeless  tax  delinquency  and  to  put 
the  property  again  on  a  tax-paying  basis.  The  statute 
is  remedial,  *  *  *  It  was  never  intended  that  the 
sale  be  required  to  be  for  the  full  amount  of  the 
lien  foreclosed.  *  *  •  Where  a  foreclosure  sale  is 
made  at  public  auction  for  cash  to  the  highest  bidder 
and  in  the  manner  prescribed  by  the  statute,  the 
presumption  obtains  that  the  property  has  produced 
its  entire  value,  *  «  *  Mere  inadequacy  of  price  is 
no  reason  for  upsetting  a  Judicial  sal©  *  «  «,« 

And  continuing,  the  court  further  said  (on  p.  I65): 

"No  person  accepting  the  vouchers  or  bonds  as 
provided  in  this  article  shall  have  any  claim  or 
lien  upon  the  municipality  in  any  event  for  the 
payment  of  his  vouchers  or  bonds  or  the  interest 
thereon,  except  from  the  collection  of  the  assessment 
against  which  the  vouchers  or  bonds  are  issued." 
(Citing  Rothschild  v.  Village  of  Calumet  Park.  350 
111.  330,) 
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Persons  holding  assessment  bonds  have  no  claim  or  lien 
against  the  Village  or  its  general  funds.   Thslr  remedies  are 
against  the  special  assessment  money.  Villas®  of  Brookfield 
V.  Pentis,  101  F.  2d  516, 

The  plaintiff  says  that  the  defendant  city,  as  trustee 
for  the  benefit  of  these  plaintiffs,  must  consider  any  profits 
accnaing  to  it  because  of  its  management  of  the  trust  assets 
belonging  to  the  beneficiaries.   In  this  case,  the  voucher 
attached  to  the  complaint  contains  the  provision  that  the  voucher 
is  payable  solely  out  of  the  third  installment  of  the  special 
assessment  warrant.   The  contractor,  in  accepting  the  voucher, 
agreed  that  the  voucher  was  in  "full  payment  of  the  amount 
stated  and  relinquished  all  claims  against  the  City  of  Chicago 
for  the  work  mentioned  or  for  the  payment  of  the  voucher,  except 
from  the  collection  of  the  special  assessment  warrant  herein 
named."  Thus,  the  plaintiff  cannot  look  to  the  water  fund  for 
payment.   Nor  is  there  any  allegation  that  defendant  has  any 
money  in  the  special  assessment  fund,  against  which  the  plain- 
tiffs held  bonds  and  vouchers,  as  in  Rothschild  v.  Village  of 
Calumet  Park.  350  111.  330. 

Plaintiffs  do  not  contend  that  defendant  has  diverted 
money  belonging  to  the  special  assessment  funds  in  which  plain- 
tiffs hold  bonds  or  vouchers.   In  short,  plaintiffs  are 
attempting  to  be  paid  with  moneys  drawn  from  the  city  water 
fund,  which  has  no  connection  with  the  original  special  assess- 
ment.  It  follows  that  any  payment  from  the  water  fund  is 
therefore  illegal. 

For  the  reasons  given,  the  Judgment  is  affirmed, 

AFFIRMED. 
KILEY,  P.J.  AND  MURPHY,  CONCUR. 
ABSTRACT  ONLY. 
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HENRY  V.  ADAMS  and  BETTY  M,  BETTS 
ADAMS,  doing  business  as  FOUNDRI 
SUPPLIES  MANUFACTURING  COMPANY, 

Appellees  and  Cross-Appellants, 

MATTHEW  KASSNEL,  doing  business  as 
RED  DEVIL  MANUFACTURING  COMPANY, 

Appellant  and  Cross«Appellee. 
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APPEAL  FROM 
BUPERIOR  COURT, 
COOI  COUNTY, 


MR.  JUSTICE  MURPHY  DELIVERED  THE  OPINION  OF  THE  COURT. 
This  is  an  appeal  from  a  permanent  injunction,  re- 
straining defendant  from  using  the  name  "Red  Devil-  or  «Red 
Devil  Manufacturing  Company, «  or  any  like  or  similar  name  or 
names,  in  connection  with  the  manufacturing,  sale,  offering 
for  sale,  distributing  or  advertising  of  an  electric  vibrator. 
Plaintiff*  have  cross-appealed,  seeking  to  expand  the  injunction 
to  restrain  defendant  from  using  the  name  «Red  Devil  Manufactur- 
ing Company"  without  limitation. 

In  1918,  and  under  the  trade  name  "Foundry  Supplies 
Manufacturing  Company, «  plaintiff  Henry  V.  Adams  commenced 
manufacturing  devices  for  use  in  the  foundry  trade.   In  1944. 
the  other  plaintiff.  Betty  M.  Adams,  his  wife,  became  a  partner 
m  the  business.   Adams  invented  an  electric  foundry  match- 
plate  Vibrator,  to  be  used  In  foundries  for  the  purpose  of 
releasing  sand  from  a  mold  in  the  process  of  making  a  casting. 
In  1920  and  1922.  patents  were  issued  to  Adams  under  the  name 
Of  Henry  Prell.   m  1939.  the  patent  rights  on  the  vibrator 
expired.  Plaintiffs  advertised  and  sold  the  vibrator  under 
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^^ 
the  name  "Red  Electric  Vibrator, ",  and  manufactured  it  in  four 

sizes,  designated  as  Nob.  1,  2,  5  and  9.   From  the  beginning, 

all  vibrators  were  painted  red. 

DefendanttMattliew  .assnel  was  employed  by  plaintiffs 
from  1936  to  1945.   In  1939j.  he  was  given  the  title  of  plant 
superintendent  and,  as  such,  he  was  in  charge  of  all  manu- 
facturing activities,  directed  the  purchasing  of  all  materials 
and  supervised  the  workmen.   All  correspondence  was  handled  at 
the  company  office,  which  was  several  feloclcs  from  the  plant. 
The  office  prepared  plant  orders  in  duplicate,  and  one  copy, 
together  with  letters  marked  for  or  needing  the  attention  of 
defendant,  were  delivered  daily  to  the  plant  for  defendant. 

Kassnel  was  discharged  January  31>  19^5 »  for  insub- 
-.ordinatloni  and  In  Marciir- 19''+5»"li«  entered  business  for  himself 
under  the  trade  name  and  style  of  "Red  Devil  Manufacturing 
Company"  and  commenced  the  manufacture  of  electric  vibrators, 
which  were  identical  in  design  and  niimerical  designation  to 
the  vibrators  manufactured  by  plaintiffs  and  were  painted  red. 
In  the  beginning  defendant  made  and  offered  for  sale  his  No.  2 
vibrator  and  later  made  Nos,  1  and  5»   However,  he  started  to 
make  repair  parts  in  19^5  for  plaintiffs'  Nos.  1,  2,  5  and  9 
vibrators.   He  admitted  that  the  only  vibrators  in  existence 
at  that  time,  for  which  those  repair  parts  could  possibly  have 
been  used,  were  those  manufactured  by  plaintiffs.   He  registered 
the  words  "Red  Devil"  as  a  trade-mark  for  vibrators  and  other 
foundry  equipment  with  the  Secretary  of  State  of  Illinois  in 
October,  19^5.  He  advertised  his  vibrator  as  the  "Red  Devil 
Electric  Vibrator."   The  drawings  used  in  the  manufacture  of 
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his  vibrator  were  prepared  by  him  from  the  information  which  he 
had  gained  while  employed  by  plaintiffs  and  from  a  copy  of 
plaintiffs'  patent  drawings  and  specifications.  He  procured  a 
copy  of  the  expired  patent  in  February,  19^5.   In  addition  to 
the  vibrator,  defendant  manufactures  screw  machine  products,  which 
are  advertised  and  sold  under  the  trade-mark  "Red  Devil,"' 

Plaintiffs  became  aware  that  defendant  had  entered 
into  business  for  himself  under  the  trade  name  "Red  Devil 
Manufacturing  Company*  and  was  manufacturing  an  electric  vibrator 
identical  in  construction  and  appearance  with  their  vibrator, 
which  was  being  advertised  under  the  name  of  "Red  Devil  ElectJtlc 
Vibrator,"  and  that  plaintiffs'  customers  were  being  solicited 
by  defendant.   The  complaint  was  filed  August  24,  19^7.  Defendant 
filed  an  answer  and  counterclaim.   Both  parties  accused  the 
other  of  unfair  competition,  based  upon  the  use  of  the  words 
"Red  Devil"  In  connection  with  the  manufacture  and  sale  of 
electric  vibrators,  and  each  sought  injunctive  measures  and  ■ 
damages. 

The  Issues  raised  on  the  complaint  and  counterclaim 
were  referred  to  a  master  in  chancery,  whose  report  was  approved 
and  confirmed  by  the  chancellor  on  September  28,  1956*  except 
as  to  the  recommendation  that  defendant  be  restrained  from 
using  the  words  "Red  Devil  Manufacturing  Company"  without 
limitation.   The  chancellor  dismissed  for  want  of  equity  defendant's 
counterclaim,  wherein  it  was  sought  to  enjoin  plaintiffs  from 
using  the  words  *Red  Devil*  in  connection  with  the  vibrator 
manufactured  and  sold  by  plaintiffs,  and  retained  Jurisdiction 
for  the  purpose  of  an  accounting  by  defendant  to  plaintiffs  of 
the  profits  realized  by  defendant  on  the  sale,  by  defendant,  of 
electric  vibrators  or  parts  thereof,  under  the  name  "Red  Devil" 


or  "Red  Devll  Manufacturing  Company,  •*  and  for  the  purpose  of 
the  determination  of  damages,  if  any,  sustained  by  plaintiffs. 

If  the  name  "Red  Devil"  meant,  to  the  trade,  plain- 
tiffs' product,  plaintiffs  are  entitled  to  protection  in  the  use 
of  that  trade  name,  and  defendant  will  not  be  permitted  to  take 
over  part  of  plaintiffs'  business,  which  he  must  have  felt  h© 
otherwise  could  not  have  obtained. 

In  his  report  the  master  found  and  concluded  from  the 
evidence  (1)  that  the  name  "Red  Devil"  had  become  known  to  the 
foundry  trade  in  connection  with  plaintiffs'  electric  vibrator 
for  a  long  time  prior  to  defendant's  entry  into  the  trade| 
(2)  that  defendant,  after  leaving  the  employ  of  plaintiffs, 
immediately  and  knowingly  did  use  the  name  "Red  Devil"  in  order 
to  take  advantage  of  the  reputation  and  good  will,  which  plain- 
tiffs' vibrator  had  achieved;  and  (3)  that  this  good  will  in 
the  trade  was  injured  by  the  activities  of  defendant. 

It  is  well  established  as  the  law  that  where  the  find- 
ings of  the  master  have  been  confirmed  by  the  court,  such 
findings  will  not  be  disturbed  unless  manifestly  against  the 
weight  of  the  evidence.   People  v,  LaSalle  Street  Trust  & 
Savings  Bank,  5  111,  App.  2d  261;  Wurth  v.  Hosmann,  410  111, 
567;  Kuzlik  v.  Kwasny,  383  111.  35^;   Li twin  v,  Li twin.  375 
111,  90. 

Plaintiffs  offered  in  evidence  many  orders  for  vibrators 
and  repair  parts,  wherein  the  customers  used  the  name  "Red 
Devil."  These  exhibits  ranged  in  dates  from  June,  1933,  to 


January,  19^5o  Witness  Murray,  for  plaintiff,  testified  that 
he  was  purchasing  agent  since  1928  of  one  of  "Ih©  five  largest 
foundry  suppliers  in  the  country^  that  during  that  time  he  sold 
a  great  number  of  plaintiffs'  vibratoj?^®;  that  they  were  referred 
to  as  "Red  Devil  Yibrators*'  and  aome times  as  ""Red  Electric 
Vibrators,"  and  that  before  19^5  the  name  ™Red  Devil,"  when 
referring  to  vibrators,  meant  plaintiffs'  product. 

Within  a  week  or  two  after  his  discharge,  defendant 
decided  to  manufacture  plaintiffs'  vibraters  and  shipped  his 
first  vibrator  in  August,  19^5.   H©  prepared  and  sent  out 
letters  soliciting  orders  for  hia  No.  2.   vibrator,  and  these 
letters  were  aent  to  different  foundry  supply  houses  in  th© 
United  States,   He  used  two  different  types  of  letterheads. 
On  one,  in  the  upper  lefthand  corner,  it  read  "'Manufacturers 
of  Red  Devil  Electric  f ibrators. "  On  the  other,  and  in  the 
aame  place,  it  read  '"Screw  Machine  Products."'  On  October  24, 
19if58  he  registered  ""Red  Devil  Manufacturing  Company"  as  a 
trade-mark  with  the  'Secretary  of  State  of  Illinois. 

Adams  testified  that  the  tw©  vibrators  were  identical 
in  construction  and  app©arane©»  that  in  the  housing  on  the  back 
of  his  vibrator  appeared  "Foundry  Supplies  Manufacturing  Company," 
and  in  the  housing  on  the  back  of  defendant's  vibrator  appears 
"Red  Devil  Manufacturing  Company* 5  and  that  on  plaintiffs' 
vibrator  is  a  little  brass  tag  which  s^e  "Foundry  Supplies 
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Manufac taring  Company,"  and  on  the  sajne  place  on  defendant's 
vibrator  is  a  little  brasa  tag  that  says  "'Red  Devil  Manufacturing 
Company."*  There  were  some  minor  and  slight  differences  in  the 
vibrators  which  could  be  seen  on  close  examination.   Defendant's 
contention  that  the  record  is  devoid  of  any  evidence  that  plain- 
tiffs used  the  name  "Red  Devil"  prior  to  its  use  by  defendant 
is  without  merit.   It  is  noted  that  plant  orders  in  evidence, 
which  were  delivered  to  defendant  during  his  employment  by 
plaintiffs,  carried  the  name  "Red  Devil, «"  and  the  orders  in 
evidence  for  vibrators  and  repair  parts,  wherein  the  customer 
used  the  name  ""Red  Devil,"  covered  a  period  from  1933  to  19^5» 
and  it  is  fair  to  asstnae  that  plaintiffs  accepted  and  filled 
these  orders,  demonstrating  plaintiffs'  prior  use,  acceptance 
and  appropriation  of  the  name  "Red  Devil"  in  connection  with 
plaintiffs'  vibrators  and  parts. 

The  rule  has  been  for  many  years  that  on  the  expiration 
of  a  patent,  the  monopoly  granted  by  it  ceases  to  exist,  and 
the  right  to  make  the  device  formerly  covered  by  the  patent 
becomes  public  property,  which  includes  the  form  in  which  it 
was  constructed  during  the  patent.   Singer  Mfg.  Co.  v.  June  Mfg. 
Co.,  163  U.  S.  169  (1896) J  Kellogg  Co.  v.  National  Biscuit  Go.. 
305  U.  S.   Ill  (1938);   DeLong  Co.  v.  Hump  Hairpin  Co..  297  111. 
359  (1921).   The  rule  includes  the  right  to  manufacture  repair 
parts  for  the  device  covered  by  the  expired  patent  and  to  adopt 
the  letters  or  numbers  used  solely  to  describe  and  distinguish 
the  sizes,  styles,  grades  or  qualities  of  the  device.  Bender  v. 
Enterprise  Mfg.  Co..  I56  Fed.  641  (1907);  G-ermanow  v.  Standard 
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Unbreakable  Watch  Crystals.  Inc..  27  N.  E.  2d  212  (1940);  26 
R.  C,  L.  911;  American  Enameled  Products  Co.  y,    Illinoie 
Porcelain  Enamel  Co..  123  F.  2d  631  (19^1). 

As  a  rule,  color  cannot  be  monopolized  to  distinguish 
a  product,  and  color  alone,  unaccompanied  by  any  distinguishing 
sign,  seal  or  symbol,  is  not  sufficient  to  constitute  a  trade- 
mark, Landis  Machinery  Co.  v.  Chaso  Tool  Co.,  Inc..  l^^l  F,  2d 
800  (1944);  Life  Savers  Corp.  v.  Curtis e  Candy  Co..  182  F.  2d  4 
(1950);  150  A.L.R.  1100,   Therefore,  although  defendant  knew 
plaintiffs  had  been  using  the  color  red  on  their  vibrators  for 
many  years,  and  knew  that  other  colors  such  as  green  and  white 
could  be  utilized,  as  well  as  red,  nevertheless  the  fact  that 
he  knowingly  chose  the  color  red  for  his  vibrator  is  not  sufficient 
in  itself  to  warrant  the  court  in  granting  injunctive  relief. 
The  chancellor  did  not  restrain  defendant  from  using  the  color 
red  on  his  vibrators. 

Whether  or  not  a  claim  based  on  unfair  competition 
exists  depends  upon  the  peculiar  facts  of  each  case.   Generally 
speaking,   it  can  be  said  that  in  all  cases  of  unfair  competition, 
it  is  the  principles  of  old-fashioned  honesty  which  are  con- 
trolling.  Jewel  Tea  Co..  Inc.  v.  Kraus.  18?  F.  2d  278  (1950), 
In  the  instant  case,  defendant  was  free  to  copy  plaintiffs' 
vibrator  and  to  make  it  in  the  form  in  which  it  was  constructed 
during  the  patent,  to  use  the  numbering  system  of  plaintiffs, 
make  parts  to  fit  plaintiffs'  vibrators,  and  even  to  adopt  the 
color  red,  provided,  however,  he  did  not  step  into  the  area  of 
unfair  competition.  Courts  of  equity  will  grant  injunctive 
relief  in  a  situation  demonstrating  unfair  competition.  An 
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examlnation  of  the  cases  in  which  injunctive  relief  has  been 
granted  because  of  unfair  competition  indicates  that,  where 
acts  of  improper  competition  are  shown,  the  courts  will  not 
hesitate  to  lend  their  aid  to  fostering  commereftal  morality 
by  an  appropriate  injunction,  and  the  court  will  endeavor  to 
adapt  its  relief  to  the  general  equities  of  the  particular 
situation  as  nearly  as  it  is  possible  to  do  so.  J.  C.  Penney 
Co.  V.  H.  D.  Lee  Mercantile  Co..  120  F.  2d  9^9  (19^1). 

Where  the  alleged  trade-.i»ark  is  not  in  itself  a  good 
trade-mark,  but  the  use  of  the  name  has  come  to  denote  a 
particular  manufacturer  or  vendor,  such  relief  against  unfair 
competition  will  be  granted  as  will  prevent  misapprehension  on 
the  question  of  origin.   DeLong  Co.  v.  Hump  Haii-pin  Mfg.  Go. , 
297  111.  359  (1921);  Elgin  National  Watch  Co.  v.  Illinois  Watch 
Case  Co..  179  U.  S.  665  (1901), 

In  Coea-Cola  Co.  v,  Koke  Go.  of  America,  235  F.  ^08 

(1916),  at  the  request  of  plaintiff  the  court  enjoined  the  use 

by  defendant  of  "Koke,"  because  the  name  had  come  to  mean  the 

product  Coca-Cola,  although  the  Coca-Cola  Company  did  not 

advertise  or  sell  under  this  name.   On  page  ^Ik,    the  court  said: 

"It  may  be  that  these  resemblances,  standing  alone, 
would  not,  in  themselves.  Justify  any  relief  against 
a  person  using  them  in  good  faith,  but,  when  considered 
In  the  light  of  all  the  evidence  in  this  case,  I 
cannot  reconcile  them  with  fairness. " 

In  the  case  of  Qf-Tlps.  Inc.  v.  Johnson  &   Johnson,  206  F, 

2d  144  (1953),  the  court  enjoined  defendant  from  continuing  to 

use  the  name  "Cotton  Tips"  for  a  product  similar  to  plaintiff's 

"Q-Tlps,"  saying,  on  page  l47s 
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"One  of  the  elements  to  be  considered  in  deciding 
whether  there  is  confusing  similarity  is  the 
intent  of  the  actor  who  adopts  the  designation." 

The  question  is  whether  or  not  defendant  chose  the 
trade  name  "Red  Devil*  with  a  deliberate  purpose  to  obtain 
some  advantage  from  the  trade  plaintiffs  had  built  up.   There 
is  proof  of  the  good  will  built  up  by  plaintiffs  over  many 
years  and  the  general  acceptance  by  the  trade  of  the  style, 
color,  name  and  appearance  of  plaintiffs'  product,  indicating 
it  was  plaintiffs'  product.   These  valuable  assets  of  plaintiffs 
were  suddenly  pre-empted  by  defendant,  and  the  customers  of 
plaintiffs  were  solicited  to  purchase  defendant's  product. 

Many  devices  are  developed  for  taking  advantage  of  the 
good  will  of  other  men's  businesses  and  to  avoid  the  common  law 
of  trade-marks.   To  protect  the  honest  business  man  against 
these  impostors,  equity  developed  the  law  of  unfair  competition 
and  will  protect  the  good  will  and  reputation  of  an  established 
business.   If  the  conduct  complained  of  is  likely  to  cause 
confusion  of  the  traders,  so  that  the  public  believes,  or  is 
likely  to  believe,  that  the  goods  of  the  defendant  are  the 
goods  of  the  plaintiff,  or  that  the  plaintiff  is  in  some  way 
connected  with  or  is  a  sponsor  for  the  defendant,  then  a 
sufficient  case  is  made  out  for  injunctive  relief.  Lady  Esther^ 
Ltd,  V.  Lady  Esther  Corset  Shoppe.  31?  111.  App.  ^51  (19^3). 
Even  in  the  absence  of  express  and  deliberate  fraud,  equitable 
relief  will  be  readily  granted  if  bad  faith  is  shown  on 
defendant's  part,  i,e,,  an  intention  of  defendant  to  gain  ad- 
vantage from  the  reputation  and  good  will  of  plaintiffs'  trade 
name.  Lone  Ranger,  Inc.  v,  Currey.  79  F.  Supp.  190  (1948), 
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Defendant  contends  that  the  registration  by  him  of  the 
trade-mark  "Red  Devil,"  with  the  Secretary  of  State  of  Illinois 
on  October  Zk,   19^5,  buttressed  his  right  to  the  exclusive  use 
of  the  trade-mark  "Red  Devil,"  Registration  does  not  and  cannot 
create  or  bestow  the  exclusive  right  to  use  a  trade-mark,  nor 
does  the  statute  so  provide;  nor  can  it  vest  a  title  in  the 
registrant  as  against  another's  common  law  title.   The  good 
will  of  the  public  and  the  trade-mark  indicative  of  the  electric 
vibrator  manufactured  and  sold  by  plaintiffs  were  plaintiffs' 
property  at  the  time  of  the  filing  of  the  trade-mark  by  defendant. 
Coca-Cola  Co.  v,  Stevenson,  et  al.,  276  F,  1010  (1920). 

We  believe  the  rule  to  be  that  registration  of  a  trade- 
mark simply  constitutes  prima  facie  evidence  that  the  registrant 
is  entitled  to  the  mark,  but  this  can  be  rebutted,  and   the  right 
to  the  protection  of  the  name  depends  upon  it  having  been 
identified  with  a  particular  product,  and  the  registration  creates 
no  additional  substantive  rights  in  that  name.  United  States 
Ozone  Go.  v.  United  States  Ozone  Co. .  62  F,  2d  881.   In  view  of 
the  Blaster's  finding  that  the  name  "Red  Devil*  had  become  known 
to  the  foundry  trade  in  connection  with  plaintiffs'  electri© 
vibrator  for  a  long  time  and  prior  to  defendant's  entry  into 
the  trade,  defendant's  registration  of  the  name  with  the  Secretary 
of  State  did  not  create  for  defendant  the  right  to  use  the 
trade-mark  or  trade  name  "Red  Devil"  in  connection  with  defendant's 
vibrator,  which  was  a  copy  of  plaintiffs'  vibrator. 

Plaintiffs  cross-appeal  from  the  decree  claims  error, 
because  the  decree  falls  to  Include  an  injunction  against 
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defendant  using  the  name  *R@d  Devil  Manufacturing  Company** 
without  limitation.  The  evidence  shows  that  defendant 
manufactures  screw  products,  which  are  not  coapetitive  with 
any  product  of  plaintiffs.   There  was  no  reason,  therefore, 
to  extend  this  extraordinary  remedy  to  those  products. 

For  the  reasons  given,  the  decree  of  the  trial  court 
is  affirmed  in  all  respects, 

DEGREE  AFFIRMED, 

KILEY,  PJ.  AND  LEWS,  J.,  CONCUR, 
ABSTRACT  ONLY. 
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defendant  using  the  name  «Red  Derll  Manufacturing  Company « 
without  limitation.   The  evidence  shows  that  defendant  manufactures 
screw  products,  which  are  not  competitive  with  any  product  ot 
plaintiffs.   There  was  no  reason,  therefore,  to  extend  this 
extraordinary  remedy  to  those  products. 
f'^  ^°''  *^®  reasons  given,  the  decree  of  the  trial  court 

r''P  ^^  affirmed  in  all  respectsfand  the  matter  Is  remanded  to  the 
trial  court  for  such  further  action  as  may  be  consistent  with 
its  decree  herein  affirmed. 


.&.^-''. 


DECREE  AFFIRMED. 


KILEY,  P.J.  AND  LEWE,  J.,  CONCUR. 
ABSTRACT  ONLY. 
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KAPLAN'S,  INC.,  an  Illinois  corporation. 

Appellant, 

) 
^»  )     MUNICIPAL  COURT 

AETNA  INSURANCE  COMPANY,  a  corporation. 

Appellee, 
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APPEAL  FROM  THE 


OF  CHICAGO. 


MR.  JUSTICE  MURPHY  DELIVERED  THE  OPINION  OF  THE  COURT. 

At  the  conclusion  of  plaintiff's  case,  on  defendant's 
motion,  the  trial  court  directed  the  Jury  to  return  a  verdict 
In  defendant's  favor.   Defendant  introduced  no  evidence.  Plain- 
tiff appeals. 

Plaintiff  sued  on  a  Furriers'  Customers  Basic  Policy, 
aeeklng  to  recover  damages  arising  out  of  a  burglary  loss,  in 
which  customers'  coats  were  stolen.   Plaintiff's  theory  is  that 
the  evidence,  taken  in  its  most  favorable  light,  warranted 
submission  of  the  case  to  the  Jury  on  the  question  of  whether 
there  had  been  (1)  such  performance  of  conditions  on  plain- 
tiff's part  as  to  substantially  satisfy  policy  requirements, 
and  (2)  such  a  waiver  or  estoppel  on  defendant's  part  as  to 
preclude  the  defenses  raised  by  the  pleadings. 

On  March  1,  192+6,  defendant  issued  plaintiff  its 
policy,  insuring  plaintiff  against  losses  Incurred  by  it  in 
the  acceptance  by  it  for  storage,  alteration  and  cleaning, 
of  customers'  fur  garments.  The  insuring  clause  of  the  policy 
stated  that  it  covered  furs  "^  *  *  *  for  which  the  named 
assured  issues  a  receipt  which  includes  an  agreement  that  the 
named  assured  shall  effect  insurance  and  contains  the  pro- 
visions required  by  Condition  1  of  this  policy."  Condition 
1  is: 
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"1,  Each  receipt  *  «  *  given  to  customers  shall 
in  effect  provide  that 

#  ♦  * 

Cb)   the  nam&d   Assured  will  have  effected  for 
the  benefit  of  the  customer  inisuran©©  on 
each  article  listed  In  the  receipt  which 
shall,  in  terms  usual  to  such  insurance, 
cover  against  logs  by  fire  and  theft  for 
the  value  set  opposite  each  item,  whieh 
value  shall  alao  be  stated  to  be  the  limit 
of  the  named  Assured' s  liability  for  any 
less  of  or  damage  to  said  artlcl©^ 

Cc}   the  provisions  of  the  receipt  shall  inure 
to  the  benefit  of  the  Company  to  the  same 
extent  that  they  inure  to  the  benefit  of 
the  named  Assured; 

Plaintiff  admits  that  it  did  not  issue  any  receipt  to 
any  of  its  customers,  which  complied  with  the  coverage  clause 
al&d  the  conditions  in  the  policy.   Instead,  plaintiff  used  a 
two-part  check;  the  top  part  was  attached  to  the  garment,  and 
the  bottom  part  was  given  to  the  customer.   It  did  not  give  the 
name  of  the  customer,  made  no  reference  to  insurance  or  any 
amount  thereof,  contained  no  valuation  of  the  garment,  did  not 
limit  liability  to  a  stated  amount,  and  did  not  provide  that 
the  provisions  of  the  receipt  shall  inur©  to  the  benefit  of  the 
insurer. 

The  policy  issued  is  a  standard  form,  in  common  usage 
throughout  the  United  States,   The  policy  also  provided  that 
the  assured  shall  keep  an  active  record  of  all  receipts  issued, 
and  shall  report  to  the  company  each  month  the  aggregate  amount 
of  values  set  forth  in  all  outstanding  receipts ,  and  pay  a 
premium  thereon  at  rates  provided.   The  basis  for  computation 
of  premiums  was  the  value  amounts  listed  on  the  receipts,  which 
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values  would  be  the  limit  of  the  assured' s  and  the  defendaat'B 
liability  in  each  loss.   The  issuance  of  a  receipt,  in  accordance 
with  the  provisions  of  the  coverage  clause  and  the  Conditions 
in  the  policy,  was  necessary  before  any  insurance  became 
effective.   In  other  words,  failure  t©  issue  a  receipt  containing 
the  stipulations  required  by  the  polloj  resulted  in  no  insurance 
coverage.   DeLeo  v,  American  Eagle  Ina.  Co.,  13^  N.  I.  S,  2d 
576  (284  App.  Div.  886K   In  oral  argument  in  this  court, 
plaintiff's  counsel  admitted  that  plaintiff  had  not  issued  a 
receipt  to  any  customer  containing  the  stipulations  required  by 
the  policy. 

Plaintiff  contends  that  defendant  waived  its  right 
to  use  the  non-receipt  defense,  and  as  a  basis  for  this  con- 
tention urges  the  failure  by  defendant  to  require  plaintiff  to 
file  monthly  reports  or  pay  premiums,  as  required  by  the  policy. 
The  policy  called  for  a  report  each  month  by  plaintiff,  setting 
forth  the  total  value  covered  by  the  receipts  issued  by  it  to 
customers,  and  from  this  total  value  figure,  defendant  was  to 
compute  the  premium  to  be  paid  by  plaintiff.   It  is  agreed 
by  the  parties  that  plaintiff  filed  its  reports  irregularly, 
and  some  reports  covered  many  months  at  a  time,  and  all  were 
in  "round  figures,"  to  which  practice  defendant  did  not  object 
and  at  no  time  inspected  any  of  the  records  of  plaintiff. 

Plaintiff  urges  that  this  conduct  was  notice  t© 
defendant  that  plaintiff  might  not  be  conforming  to  the  policy 
requirements  on  the  issuance  of  receipts;  that  there  was  a 
duty  placed  on  defendant  to  inspect  plaintiff's  records  and 
procedure  in  the  issuance  of  receipts;  and  that  thereby 


defendant  lulled  plaintiff  int©  the  belief  that  literal  compliance 
with  the  receipt  Conditions  was  not  required.  We  do  not  agree 
with  this  contentlono   It  is  a  fundamental  rule  of  law  that 
waiver  must  be  predicated  on  knowledge  of  an  existing  right  and 
an  intention  to  relinquish  it  and  must  be  proven  by  clear,  pre- 
cise and  unequivocal  evlden©©.   Spence  v.  Washington  National 
Ins.  Co..  320  111.  App.  Ik-Si   Acme  Feeds »  Inc.  v.  Daniel.  312 
111.  App.  330. 

The  acceptance  by  defendant  of  irregular  reports, 
which  should  have  been  prepared  from  receipts  issued  to  customers 
by  plaintiff,  did  not  amount  to  a  voluntary  and  intentional 
relinquishment  or  abandonment  of  a  known  existing  right  of 
defendant.   Defendant  was  entitled  to  assume  that  the  reports 
were  prepared  by  plaintiff  from  receipts  which  had  been  Issued 
and  were  In  existence,  and  there  was  nothing  to  inform  defendant 
that  the  figures  set  forth  in  the  irregular  reports  were  "a 
round  number*'  based  on  plaintiff's  ""general  estimate*'  of  values 
of  garments  in  its  custody. 

A  motion  for  a  directed  verdict  at  the  close  of  plain- 
tiff's evidence  presents  a  single  question,  whether  there  is  in 
the  record  any  evidence  which,  standing  alone  and  talcen  with  all 
its  intendments  most  favorable  to  the  plaintiff,  tends  to  prove 
the  material  elements  of  his  case  (Lindroth  v.  Walgreen  Co. , 
^07  111,  121),  and  if  there  is  a  total  failure  to  prove  one  or 
more  of  the  necessary  elements  of  the  action,  the  motion  for  a 
directed  verdict  should  b©  allowed  ( Dregne  v.  Five  Cent  Cab  Co., 
381  111.  59^5  Tucker  v.  N.  Y. .  G.  &   St.  L.  R.  Co..  12  111.  2d 
532). 
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In  the  instant  ©ase  there  is  no  evid©n©e  from  which 
an  inferenee  legitimately  may  be  drawn  that  plaintiff  Issued 
receipts  in  substantial  acoordanee  with  the  policy,  on  which  it 
seeks  recovery,  or  which  would  excuse  plaintiff's  failure  to 
issue  these  receipts,  ths  issuance  of  which  was  necessary 
before  any  insurance  became  effective. 

Accordingly,  the  Judgment  of  the  trial  court  must 
be  affirmed, 

JUDGMENT  AFFIRMED. 

KILEY,  P.J.,  AND  LEWE  J.,  CONGUR. 
ABSTRACT  ONLY. 
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STANLEY  LIND,  et  al.. 

Appellees  and  Gross=Appellants, 

CHESTER  CARSON  and  TERRANCE  HOWARD, 
Appellants  and  Cross-Appellees. 


APPEAL  FROM 

SUPERIOR  COURT, 
COOK  COUNTY. 


MR.  JUSTICE  MURPHY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  from  an  Injunction  restraining  defend- 
ants from  soliciting  the  customers  of  plaintiffs,  their  former 
employers. 

Plaintiffs,  since  1941,  have  been  partners  in  the 
exterminating  business,  with  principal  place  of  business  in 
Ohicago,  under  the  name  of  ^American  Laboratories. «  Defendant 
Carson  was  in  their  employ,  beginning  in  I945.  and  in  I954  he 
was  made  supervisor,  with  duties  of  personnel,  purchasing  and 
mixing  materials,  and  with  access  to  plaintiffs'  customer  lists. 
Defendant  Howard  was  employed  by  plaintiffs  as  an  exterminator 
m  1951.   Carson  and  Howard  formed  a  partnership  about  May  31, 
1956,  With  the  name  •« Arrow  Pest  Control. «  On  June  22,  1956, 
plaintiffs  discharged  Carson  and  Howard  for  soliciting  plain- 
tiffs* customers.  Plaintiffs' filed  this  suit  June  28,  I956. 

Defendants  admitted  being  former  employees  of 
plaintiffs,  and  also  that  they  were  in  the  exterminating  business. 
They  denied  plaintiffs'  allegations  that  they  had,  while  in 
plaintiffs'  employ,  wrongfully  combined  and  conspired  to  take 
Plaintiffs'  business  away-  that  they  were  in  positions  of 
trust  in  Which  they  obtained  plaintiffs'  customer  lists  and 
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trade  secrets,  in  ¥lolation  of  the  trust;  that  they  used  the 
lists  to  fraudulently  solicit  plaintiffs'  custDmers  and  divert 
plaintiffs"  business  to  their  own  partnership;  that  they  used 
plaintiffs'  equipment  to  render  services  for  Arrow  Pest  Control; 
and  further  denied  that  plaintiffs  suffered  damages,  necessitating 
an  accounting. 

Plaintiffs  prayed  for  a  temporary  and  permanent  in- 
junction, restraining  defendants  from  soliciting  plaintiffs' 
former  customers,  for  an  order  on  Carson  to  deliver  up  a 
Cadillac  automobile  owned  by  plaintiffs,  €m.d  for  an  accounting. 
The  court  denied  a  motion  for  a  temporary  injunction  and  referred 
the  matter  to  a  master  in  chancery,  who  filed  his  report  ©n 
October  18,  195^»  recommending  that  a  decree  be  entered  against 
defendants. 

On  October  23,  1956,  the  chancellor  approved  the  report 
and  entered  the  dacree  as  recommended.   Defendants  were  enjoined 
from  soliciting  or  servicing  for  themselves  plaintiffs'  customers 
as  of  June  22,  195^,  or  in  any  wise  doing  any  exterminating  work 
for  such  customers;  Garson  was  ordered  to  return  the  Cadillac; 
and  plaintiffs'  damages  wer©  found  to  be  $1535.20,  made  up  of 
$400  loss  of  income  for  a  job  done  in  Bloomington  by  defendants, 
while  still  employed  by  plaintiffs,  and  $1135.20,  loss  of  income 
for  a  period  of  a  month  and  a  half,  from  accounts  taken  over  by 
defendants  from  plaintiffs.   The  court  retained  Jurisdiction  of 
the  cause  to  enforce  the  provisions  of  the  decree  and  for  the 
purpose  of  passing  on  the  question  of  damages,  if  any,  which  may 
accrue  to  plaintiffs  sine©  August  18,  1956, 
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On  May  26,  1956,  defendants  engaged  a  lawyer  to  prepare 
a  partnership  agreement,  and  they  signed  It  May  31,  I956,  while 
In  plaintiffs'  employment.   In  May  they  registered  the  name  of 
"Arrow  Pest  Control*  with  the  County  Clerk,  obtained  a  telephone 
niimber  and  an  address  for  the  receipt  of  mail,  hired  an  agency 
to  accept  telephone  calls,  and  prepared  mimeographed  notices  of 
cancellation  to  be  used  by  them  in  soliciting  accounts  of  plain- 
tiff.  In  May  and  the  early  part  of  June,  defendants  actively 
solicited  plaintiffs'  accounts,  securing  a  number  of  cancella- 
tions effective  July  1,  I956,  when  they  were  to  take  over  the 
accounts. 

Early  in  June,  they  took  over  plaintiffs'  Hutchinson 
account  at  Bloomington,  performed  the  work,  and  on  June  18 
received  $550,  Hutchinson  had  requested  service  from  plaintiffs 
on  or  about  May  8,^  This  Information  was  given  by  plaintiffs 
to  Oarson  to  secure  the  work  for  plaintiffs,  but  defendants  took 
over  and  serviced  the  account  for  their  own  use  and  benefit. 
Plaintiffs,  in  May  and  June,  turned  over  to  Oarson  a  number  of 
new  accounts  for  solicitation,  but  Instead  he  secured  these 
accounts  for  defendants,  June  22,  1956,  plaintiffs  learned  of 
defendants  soliciting  plaintiffs'  customers  and  immediately 
discharged  defendants.  Up  to  that  time  defendants  had  solicited 
and  obtained  over  200  accounts  of  plaintiffs.   After  their 
discharge,  defendant  Induced  David  Alonzo,  plaintiffs'  employee, 
to  solicit  plaintiffs'  customers  for  the  benefit  of  defendants 
and  later  induced  Alonzo  to  leave  the  employ  of  plaintiffs  and 
become  a  partner  with  defendsmts.   Defendants  took  accounts  of 
plaintiffs  having  a  net  total  of  $1,080  per  month. 
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A  number  of  customers  testified  on  behalf  of  plaintiffs. 
One  was  solicited  by  Howard  about  the  first  week  in  June  and 
signed  a  cancellation  effective  July  1,   Another  was  solicited 
on  June  Ik   and  signed  a  cancellation  on  that  date.  Another  signed 
a  contract  on  June  22,  after  having  called  American  Laboratories 
about  a  month  before. 

It  is  evident  that  defendants,  while  employees  of  plain- 
tiffs, did  conspire  with  each  other  and  fraudulently  took  over 
customers  of  plaintiffs,  their  employers.   They  undertook  to 
obtain  the  very  essence  of  plaintiffs'  business.   Their  conduct 
shows  that  they  set  about  secretly  to  appropriate  for  their  own 
profit  the  established  customers  of  plaintiffs'  business  and  to 
use  plaintiffs'  exterminatory  formulas,  sources  of  materials  and, 
until  they  were  discharged,  plaintiffs'  vehj.cles. 

While  employed  by  plaintiffs,  defendants  occupied  a 
fiduciary  relationship  and  were  charged  wl ih  the  duty  of  loyalty 
and  fidelity.   A  fiduciary  cannot  deal  w \.th  the  subject  matter 
of  the  relation  and  than  use  for  himself  f  sinfully  any  information 
obtained  by  him  in  regard  thereto.  Defendants,  during  their 
employment,  were  obligated  to  render  to  plaintiffs  good  faith 
and  loyalty.  There  was  nothing  of  impcrtance  about  the  business 
with  which  defendants  were  not  familiar,  including  the  names  of 
all  customers  and  exterminatory  formul  -tB,   Their  activities  in 
May  and  June  demonstrated  a  betrayal  'J   confidence.  Equity 
will  prevent  the  continuance  of  such  conduct  in  a  proper  case. 
Suchy  V.  gajlcek.  36k   111.  502j  Done:  jv.  Phoenix  Land  Bank. 
381  111,  106;  Consumers  Co.  v.  Parker'.  22?  111.  App.  552.  We 
believe  the  evidence  sustains  the  findings  of  the  chancellor 
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and  the  order  enjoining  defendants  from  soliciting  and  servicing 
for  themselves  plaintiffs'  custoisers,  who  were  customers  as  of 
June  22,  I956,  or  in  any  wise  doing  any  extermlnatlve  work  for 
such  customers. 

The  evidence  sustains  the  finding  of  damages  in  the  sum 
of  I1535.2O,   Equity  will  not  permit  an  agent  who  has  profited 
from  violating  a  relationship  of  trust  and  confidence  to  retain 
his  gains  and  will  compel  him  to  turn  over  the  gains  to  one 
equitably  entitled  thereto.   56  C.  J.  S,  4-81;  Doner  v.  Phoenix 
Land  Bank,  supra;  Suchy  v,  Hajloek«  supra. 

A  cross-appeal  was  filed  by  plaintiffs.   The  master 
made  a  finding  that  plaintiffs'  business  was  a  successful  and 
lucrative  onej  that  defendants  took  over  accounts,  from  which 
plaintiffs  lost  monthly  a  net  total  income  of  $l,080j  and  that 
said  loss  will  continue  for  two  years  to  the  damage  of  plaintiffs 
of  $25,920.   The  trial  court  did  not  enter  Judgment  for  this 
Item.   This  was  correct.  Damages  which  ar*?  uncertain,  contingent, 
remote  or  speculative  in  their  nature  cannot  be  made  the  basis 
of  a  recovery.   I5  I.  L.  P.  458j  Klppard  v.  Illinois  Power  & 
Light  Corp..  317  111.  App.  ^7;  Salaban  v.  East  St.  Louis  Water 
Co.,  28^  111.  App,  358.   The  injunction,  if  properly  enforced, 
will  prevent  defendants  from  servicing  tne  same  accounts  for  which 
the  master  recommended  an  allowance  of  :.*utur©  damages. 

The  chancellor  ordered  the  return  of  the  Cadillac 
automobile  and  found  it  to  be  the  propfsrty  of  plaintiffs.   It 
belonged  to  the  firm  and  was  used  by  Wultz.   The  certificate  of 
title  was  in  his  name,  endorsed  in  blank  and  held  by  the 
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bookkeeper.   Carson  claimed  it  as  a  gift  from  Waltz*  Waltz 
testified  that  Carson  wanted  to  buy  the  car;  that  he  told  Carson 
that  he  could  drive  it  if  he  paid  for  the  license;  that  he  did 
not  say  anything  about  giving  it  to  Carson;  that  he  gave  Carson 
the  keys  and  told  him  that  In  order  to  get  the  license,  he  would 
have  to  get  the  title  changed,  and  that  Mrs.  Mitchell  (bookkeeper) 
had  the  title.   This  was  early  in  May  and  was  the  only  conversation 
about  the  car.  On  June  22,  Waltz  demanded  Carson  return  the 
Cadillac, 

Carson  testified,  "Around  the  first  of  May  he  (Waltz) 
said  I  could  have  his  car  and  told  me  I  had  worked  hard  for  him 
and  this  Is  one  way  he  could  pay  me  back,  *  *  *  he  told  me  I 
could  pick  up  the  title  at  the  office  and  Mrs,  Mitchell  would 
have  it  all  made  out  for  me,"  Mrs.  Mitchell  testified  she  did 
not  talk  to  Waltz  about  it  and  received  no  directions  from  him 
but  took  instructions  from  Carson  because  he  was  the  supervisor, 
and  she  asked  no  questions,  Defeadants  claim  this  satisfied 
the  legal  requirements  of  making  a  gift.  The  trial  court  found 
otherwise  and  directed  the  car  be  returned  to  plaintiffs.  We 
believe  the  authorities  sustain  this,  and  defendant  Carson  failed 
to  prove  that  a  gift  was  made  to  him  of  partnership  property. 

In  Illinois  it  Is  the  rule  that  to  sustain  a  gift, 
the  one  claiming  a  gift  must  prove  such  gift  by  clear  and  con- 
vincing testimony.  The  law  never  presumes  a  gift.   The  essential 
facts  are  the  delivery  of  the  property  by  the  donor  to  the 
donee  with  Intent  to  pass  the  title,   Bolton  v.  Bolton,  306  111, 
473,   It  is  true  that  the  certificate  of  title  is  prima  facie 
evidence  of  ownership  and  furnishes  a  ready  means  of  ascertaining 
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the  true  ownership  of  an  automobile  (Mori  v,  Shieago  National 
Bank,  3  111.  App.  2d  ^9)»  but  in  the  instant  case  the  facte 
are  not  clear  and  convincing  proof  of  the  intent  to  make  a  gift 
of  the  automobile  at  the  time  of  the  transfer  of  title. 

This  court  finds  the  evidence  and  the  law  sustain  the 
decree  of  the  trial  court.  Accordingly,  the  decree  is  etffirmed, 

DEGREE  AFFIRMED. 

KILEY,  P.J.,  AND  LEWE,  J.,  CONCUR, 
ABSTRACT  ONLY. 
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GEORGE  PILURS,  )    ^PPE^^^  ^^^^ 


Appellant, 


ELCO  CONSTRUCTION  CO.,  a  corporatj  ,:)n. 
SAMUEL  CINMAN  and  DIMITRA  KLEMENTZOS, 

Appellees, 


CIRCUIT  COURT, 
COOK  COUNTY. 


MR.  JUSTICE  MURPHY  DELIVERED  THE  OPINION  OF  THE  COURT. 
This  Is  an  appeal  from  an  order  of  the  Circuit  Court, 
dismissing  the  amended  complaint  as  to  defendants  Elco  Con- 
struction Company  and  Samuel  Cinman,  hereafter  referred  to  as 
Elco  and  Cinman.   The  amended  complaint  contains  two  counts. 
Count  I  seeks  damages  from  defendant  Klementzos,  and  Count  II 
seeks  damages  from  Elco  and  Cinman.  Elco  and  Cinman  moved  to 
strike  Count  II  of  the  amended  complaint  or  to  dismiss  them 
from  the  suit.  On  February  2?,  1957,  the  court  ordered  that 
the  cause  be  dismissed  as  to  them,  with  their  costs  from  plain- 
tiff.  The  court  entered  a  finding  that  there  was  no  reason 
for  delaying  enforcement  of  or  appeal  from  the  order.   Civil 
Practice  Act,  par,  50  (2). 

Count  I  of  the  amended  complaint  alleges  that  plain- 
tiff is  a  contractor  and  manufacturer,  supplying  interior 
fixtures  for  retail  merchandising  rooms  and  establlshmentsj 
that  defendant  Elementzoa  had  a  contract  with  defendants  Elco 
and  Cinman  for  the  ere©tion  of  a  new  and  modern  structure 
for  her  use  in  the  restaurant  business,  that  defendant  Klementzos 
contracted  with  plaintiff  to  make,  supply  and  install  certain 
fixtures  and  appliances  in  the  restaurant  premises  for  the 
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sum  of  $24,566;  that  defendant  Klementzos  accompanied  plaintiff 
to  supply  houses  and  manufaetxurers  and  plaintiff  ordered  items| 
that  plaintiff  performed  all  the  conditions  of  the  contract  by 
him  to  be  performed;  that  the  fixtures  and  appliances  were  made 
specially  to  conform  to  specifications  and  are  not  usable  else= 
where J  that  plaintiff  and  hie  employees  expended  labor  and  work 
in  preparing  the  premises  for  the  installation  of  said  fixtures 
and  appliances;  that  defendant  Klementzos  refused  to  permit 
plaintiff  to  proceed  with  his  work  of  conforming  said  premises 
for  the  installation  of  the  fixtures  and  appliances;  that  said 
breach  of  contract  was  induced,  brought  about  and  caused  by  the 
malicious,  wilful  and  evil  conspiracy  of  the  three  defendants, 
to  oust  plaintiff  from  said  contract  and  to  gain  for  themselves 
whatever  profit  might  be  made  by  plaintiff  if  said  contract 
had  proceeded  to  completion;  that  In  furtherance  of  said  conspiracy 
to  breach  plaintiff's  contract,  the  defendants  endeavored  t©  deal 
directly  with  the  manufacturers  of  the  fixtures  and  appliances 
and  repurchase  the  same,  and  thus  bypass  plaintiff;  that  plain- 
tiff hag  suffered  damages  In  the  sum  of  $30,000  by  reason  of 
the  breach  of  defendant  Klementzos,  and  prays  Judgment  against 
her  for  the  sum  of  $30,000  as  actual  damages  and  the  further 
sum  of  $30,000  as  punitive  damages,  and  that  malice  be  determined 
to  be  the  giet  of  the  action. 

Count  II  substantially  alleges  Count  I,  and  additionallys 
that  defendant  Elco  Is  an  Illinois  corporation,  engaged  in  the 
construction  of  new  buildings,  and  defendant  Clnman  is  its 
agent  in  that  work;  that  defendants  Elco  and  Clnman,  knowing 
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of  the  existence  of  the  contract  betv?©en  plaiatiff  and  defendant 
Klementzos,  with  malice  and  wilful  intent,  confederated  with, 
conspired  and  induced  defendant  Klementzos  to  break  her  contract 
with  plaintiff  and  caused  her  to  refuse  to  perform  her  part  of 
plaintiff's  contract;  that  the  malicious  and  wilful  acts  of 
these  two  defendants  damaged  plaintiff,  and  prays  for  Judgment 
as  in  Count  I, 

Plaintiff  contends  that  his  action  for  damages  for  the 
breach  of  contract  lies  against  the  contractee  and  third  persons 
who,  knowing  of  said  contract  and  its  provisions.  Induced  and 
conspired  with  the  contractee  to  breach  said  contract  and  inter- 
fere with  its  performance'  that  said  third  persons  may  be 
Joined  in  responsibility  with  the  contractee  for  the  wrong  done 
plaintiff;  and  that  the  amended  complaint  states  a  good  cause 
of  action  against  all  three  defendants.   Defendants  contend 
"the  complaint  is  absurd"  but  cite  no  authorities  in  support  of 
this  position. 

Defendants'  motion  to  strike  admits  the  facts  well 
pleaded,  and  although  the  amended  complaint  Is  construed  most 
strongly  against  plaintiff,  he  is  entitled  to  the  reasonable 
Intendments  of  the  language  used  in  the  amended  cooplalnt, 
and  a  plaintiff  need  not  allege  with  precision  facts  which 
are  within  the  knowledge  of  defendants  rather  than  of  plaintiff. 
Field  V.  Oberwortmann.  14  111,  App.  2d  218. 

A  conspiracy  is  an  agreement  or  combination  formed 
between  two  or  more  persons,  to  do  an  unlawful  act  or  to  d©  a 
lawful  act  by  unlawful  means.   Franklin  Union  v.  People, 
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220  111,  355«   To  persuade  a  pergon  to  break  his  contract  may 
not  be  wrongful  in  law  or  in  fact,  but  if  the  pai'suasion  be  used 
for  the  purpose  of  injuring  the  plaintiff  and  inducing  the 
breach,  it  la  actionabla  if  injury  ensues  froa  it,  and  one  who 
has  wrongfully  induced  a  breach  of  contrast  cannot  ©iaiffi  that 
the  plaintiff,  in  an  action  against  him  therefor,  is  not  damaged 
because  he  has  a  cause  of  action  for  the  breach  against  the 
other  party  to  the  contract.   Doreiaus  v,  Hennessy,  I76  111, 
608;  26  A.  L,  R.  2d  1257;  Meadowmoor  DaiFies  v.  Drivers'  Union. 
371  111.  377;;  Pure  Milk  Asa'n.  v,  Iraf  t  Foods  Co« .  8  111.  App, 
2d  102. 

All  persons  who  unite  to  induce  a  breach  of  contract 
are  Jointly  and  severally  liable  for  the  damage  to  the  party 
injured  thereby. 

An  examination  of  the  sunended  eomplaint  shows  that  it 
contains  all  the  essential  allegations  necessary  to  set  forth 
a  cause  of  action  for  wrongfully  inducing  a  breach  of  contract, 
based  on  a  conspiracy  participated  in  by  the  defendants  Elco 
and  Cinman, 

Therefore,  the  order  of  the  trial  court  dismissing  the 
amended  complaint  as  to  defendants  Elco  and  GlZMjan  is  reversed 
and  the  matter  remanded  to  the  Circuit  Court  for  such  action 
as  may  be  appropriate, 

REVERSED  MG   REMANDEL, 
KILET,  P.J.,  AND  LEWE,  J., 
ABSTRACT  GULI, 
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McNEAL,  J,— 

About  litis  P.M.  on  February  2,  1950^  Kensan  Blandford,  Jr.  was 
driving  an  automobile  in  a  westerly  direction  on  Route  6  about  one  mile 
east  of  wyanet  and  collided  with  the  rear  end  of  a  tractor- trailer 
driven  by  Hilton  L.  Vovrell.  In  a  canplaint  filed  on  Pebr-uary  1,  1952, 
plaintiff  Blandford  alleged  in  count  I;  that  defendant  Vowell  was  an 
agent  and  employee  and  engaged  in  the  business  of  the   defendant,  Blanche 
Connezy;  that  defendants  permitted  the  tractor- trailer  to  be  parked  or 
stalled  on  the  highway  without  any  taillights  or  other  illuminated 
signals  to  warn  persons  lawfully  on  the  hl^way,  ^ad  failed  to  set  up 
flares  or  other  signals  to  warn  approaching  motorists  of  its  presence 
on  the  highwayi  and  that  as  a  proximate  result  ttiereof  the  aut-^aobile 
was  caused  to  run  into  the  tractor- trailer.  Blandford  claimed  that 
damages  to  his  automobile  and  for  hia  personal  injiaries  amounted  to 
15000,  and  prayed  for  Judgment  in  that  amount  against  defendants.  In 
counts  II  to  V,  inclusive,  plaintiffs  Jerry  KllngBnbei>g,  Wendell  Klingen- 
bei»g.  Jack  Foulke  and  Clarence  Bectaaan  severally  alleged  that  each  of 
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them  was  a  "guest"  passenger  in  the  automobile  d3?iven  by  Blandford, 
claimed  damages  for  personal  inj\iries  amounting  to  $10,000,  $15,000, 
$20,000  and  $50,000,  respectively^  and  prayed  for  several  judgments  in 
those  amoxmts  against  defendants.  Saeh  plaintiff  alleged  that  he  was 
in  the  exercise  of  due  eare.  When  the  action  was  eoEsmenced,  each 
plaintiff  was  a  minor  and  the  suit  was  brought  by  his  father  or  mother 
as  his  next  friend. 

In  October,  1955 *  plaintiffs  Blandford,  Jer-ry  Klingenberg,  Poulke 
and  Beckman  filed  an  amended  fouir  count  complaint.  In  addition  to  the 
matters  contained  in  their  original  counts,  it  was  alleged  that 
defendants'  acts  were  in  violation  of  section  121  (b).  Article  XV,  of 
the  Uniform  Act  Regiilating  Traffic  on  Highways  (Par.  218,  Ch.  95-L  HI. 
Rev.  Stat.  1951) 3  and  that  each  plaintiff's  parents  had  waived  any  right 
to  recover  medical  expenses  and  loss  of  wages  during  plaintiff's 
minority,  and  had  consented  to  recoveary  of  such  expenses  and  loss  by 
the  minor  plaintiff.  In  their  answer  defendants  admitted  that  Vowell 
was  in  control  and  possession  of  the  tractor- trailer,  but  denied;  that 
he  was  Connery's  agent  and  employee,  that  the  tractor- trailer  was  stalled 
on  the  highway,  that  the  tractor- trailer  was  vjithout  taillights  or  other 
illuminated  signals,  and  that  it  was  in  any  condition  or  position  where 
flares  were  required. 

On  October  22,  1956,  plaintiffs  Jerry  and  Wendell  Kli«sealM»i*g 
dismissed  their  actions  against  defendants.  Bie  other  ■ttiree  plaintiffs 
suggested  that  they  were  of  age  and  they  were  permitted  to  prosecute 
their  suits  in  their  own  proper  persons.  Assignments  of  claims  for 
medical  expenses  and  loss  of  wages  to  tdae  plaintiffs  were  executed  by 
the  parents  on  October  24,  195^,  but  the  court  sustained  defendants* 
objections  to  filing  the  assignments  on  the  ground  that  they  were  barred 
by  the  statute  of  limitations,  Cfei  October  26,  1956,  a  Jury  returned 
verdicts  finding  the  defendants  not  guilty,  and  judgment  was  entered. 
Plaintiffs'  motions  for  a  new  trial  and  for  Judgaent  notw^ithstanding 
the  verdicts  were  denied,  and  plaintiffs  appealed. 

Plaintiffs  contend  that  the  verdicts  were  against  the  manifest 


2. 


,00O^c!X$  tOOOtOX$  o;t  8«i^m;oji-J6  89lii/t,nl  Isnoe':j:9ci  'lot  as^fiKiib  bemiislo 
■i;  a;?a9EJEfciyt  Xfi'xsvea  'xal  brtifiiq  bna  ^MiXsviitdaqeai  ^OOO^O^f  brm  000t02$ 
3f^v/  firi  ;:r£fi;t  bsgsIXB  lliid-n-tsXcj  rio^iS     ^a^Jnjgfcns^^  cJ'aniSEfi  oc^xu/omB  ©aorkt 

-.i~i;^  o^  noi:oii)l)s  nJ.      ,onij!XQ.m>£>  *ni?c>o  "kk)!  I>©i>flo*iB  ««  &9X-tl  cint^ioeC  bti£ 

ao   tfX  ©Xol;JiA  -(J)   XSX  lioi^osa  lo  ssoti&Lolv  al  s'ssw  a;Joi5   'acTKfibnslsJb 
.  '  :  1.2   ,-i£i*l)   e^-swfiS-£K  no  olIlE'ti^  ^il^&lis^^eH  ^^  snolXnU  Ctf^c 

ciifei's  xiiii;  i;avi;*,w  bed  acfasiBq  a'l^xc^nJreXq  rioea  ctsjcW  !>««   ;. {X26X   .tt&iQ   .vs; 
0 ' I'iXcfniBXq  gniiiub  aogisw  ^'.^  aaoX  bns  a€»ansvpc9  LBOxbom  tsvoor 
I  »n3  a©aneqx9  liosja  lo  tjisvoojvj:  od'  feSKJTJsanoo  bati  baa  ^x^l^onl;;! 

'xoiiJo  ♦20  a^trislXXlfiJ  ;t«-orf;t^w  sr.w  'jiaXXai^-'TO^^OBi;^  ©rSf  ;tfirid'   ^•'iBVTrfs-tfi  9iiii  (io 
."         .';JJ:aoq  10  aol^JLbiioo  Y,n&  nl  ar.w  cf±  wsrlcf  £>n£  ^aXBrrgle  b9;^firiJ:jT3jXXl 

,I»©iJ:;;psrz  ©isw  ae'SHX'^ 

sd'troeao'sq  o;*  Jb©;J;tlirs'X9q  orcew  •^sit*  btiB  ess  lo  onsw  Y«rf*  *srf^  Jb9;ta9SA'i'  ■ 

^u  ^.:. wixosxa  S'iy./  oi.-  i..;.^ijJ:£Xq  drid  oi  a9®isw  lo  aaoX  bnjs  893^9q:^:e  XsoJifot 

•a;tfus£>fi9l3£>  bonlB^sya  itsjoo  ©rf*  ;Jucf  tC)^9X  ^^S  'iddotoO  no  ad-nsrisq  91.; 

fcsiascf  s-idw  -ic©il,t  ^Ari*  i>fu/0'xa  ©ii*  no  s^fnaouiBiaas  ari*  srilXil  ocT  Diio.Wo9t.c 

bewTUKtan  -^lul  &  ^c^^QX  ^oiS  iscfoit'^^   '■       .  QKoi^aiisnJtX  lo  s^ti/^Bcta  er<;t  -■ 

■  .-'.?:  ■>;-^r"-*^  ^  '-'•■-'  j-nsm^iwt  lol  bfifi  Lalii  woii  -    - . ..  arJolioOT  '  8*5:11:  ;trii:^  I 
,59lcsqqB  allio'nlBXq  brifi   tfc9in©fc  siow  artolbisv  f^'i-. 


Wtti^t  of  the  evidence  J  and  that  the  court  erred  In  giving  certain 
instructions  for  defendants  and  in  denying  plaintiffs  leave  to  file 
their  parents'  assignmente  of  claims  for  medical  expenses* 

At  the  time  of  the  collision  Herman  Blandford^  Jr.,  nineteen  years 
of  age  J  was  driving  his  father  *0  1937  Ford  tudor  sedan.  Jerry  and 
Wendell  Klingenberg  were  in  the  £pont  seat.  Clarence  Beekmajnti  aged 
sixteen^  was  on  the  right  side  of  the  rear  seat.  Jack  Povilke^  fota?teen, 
was  seated  on  the  rear  seat  with  his  elbows  on  the  back  of  the  I'ront 
seat  between  the  driver  and  Wendell  Klingenberg,  'Sie   Klingenberg  boys 
were  not  called  as  witnesses,  Clarence  Beckman  was  asleep  at  -tthie  time 
and  knew  nothing  about  the  collision.  Plaintiffs'  proof  of  the 
occurrence  rescs  upon  the  testimony  of  Herman  Blandford  and  Jack  Foulke, 

Blandford  had  been  with  the  Klingenberg  boys  at  a  skating  rink 
and  picked  up  Beckaan  and  Poulke  at  a  bowling  alley  in  Princeton. 
Blandford  testified  that  the  weather  was  clear  and  cold.  He  drove  the 
car  at  a  speed  of  45  or  50  miles  an  hour  going  west  out  of  Princeton. 
As  he  approached  the   scene  of  the  collision  tdie  highway  went  over  the 
crest  of  a  hill.  Another  vehicle  wit*!  veiy  bright  lights  was  coming  up 
the  hill.  Blandford 's  lights  were  on  dim  and  threw  a  beara  about  150 
feet  ahead.  Just  as  he  passed  the  eastbound  car  he  saw  a  truck  stopped 
on  the  north  side  of  the  pavement,  4o  to  50  feet  ahead  of  him.  The 
truck  had  no  lights  on  it.  aS:iere  was  no  time  to  put  the  lights  on  full 
or  to  apply  the  brakes,  and  Blandford 's  ear  hit  the  timck. 

Jack  FoiQke  testified  that  Blandford  was  driving  45  to  55  miles 
an  hour  with  his  lights  dlamed.  Right  after  the  vehicle  witti  the  bright 
lights  passed,  he  saw  the  truck  and  trailer  leaded  with  steel  rods^ 
directly  ahead,  blocking  the  north  half  of  the  road.  'Riere  were  no 
lights  burning  on  the   truck.  It  was  not  over  three  car  lengths  ahead, 
Theve   wasn't  time  to  put  on  tJ-xe  brakes  or  tuim  out  of  the  way— not  even 
time  enougii  to  scream.  Poulke  also  testified  that  in  tfce  fall  of  1954 
at  a  restaurant  in  Wyanet,  in  the  presence  of  Jisn   Alvey  and  George 
Lampkln,  he  had  a  conversation  with  the  truck  driver,  Hilton  Vowell. 
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Acoordtag  to  Foulke-s  veralon  of  toe  eonversatlcn,  oorroborated  in 
part  by  Alv,y  «nd  Laapkin,  VowoH  actalttefl  that  he  had  baeji  having 
trouwa  Kith  tha  truck-tha  motor  was  cutttag  out  and  th«  light. 
aiding  do«„.  tha  truclc  stopped  on  the  highway,  and  hla  brother  auggeatad 
aatttag  out  aoma  naraa,  but  bafo.^  he  could  put  them  up  the  collision 


occurred. 


Hilton  Vowall  admitted  that  he  had  a  oonveraatlon  with  Poulke  at 
the  restaurant  to  Wyanat,  but  toied  that  he  tola  hiM   that  he  had 
trouble  With  the  lighta  or  that  the  t„.ck  waa  stopped  on  the  hi^way 
He  teatifiad  that  the  only  difficulty  he  had  with  the  truck  «aa  a  vacuu. 
leak  Whan  he  waa  t»o  or  three  miiaa  fr«,  Wyanet.  aia  condition  ™de 
the  tractor  pull  a  little  slower,  but  had  no  effect  on  the  llghta. 
vowell.3  unit  waa  about  150  feet  over  the  creat  of  a  hill.  ».ovlna  15 
to  20  mliea  an  hour,  another  vehicle  with  bright  lighta  waa  ccing  up 
tte  hill,  ^n  ha  waa  jolted  W   the  Impact  of  mandford-s  car  hitting 
the  rear  of  the  trailer.  After  the  Impact  ha  atopped  the  truck  and  ne 
and  his  brother  used  a  flashlight  to  atop  other  traffic  and  set  out 
flai-es.  Blandford-a  oar  waa  Ja»med  underneath  the  trailer,  ihe 
temperature  waa  near  zero  and  there  waa  no  snow  or  moisture  on  the  pave- 
ment. After  the  boys  were  taken  to  the  hospital  Vowall  drove  the  unit 
to  fewanee  where  the  trailer  waa  welded  ao  it  wouldn't  run  sideways, 
a  claap  on  the  vaouua  waa  tlghter^d.  and  he  proceeded  to  his  destination. 

Vowell  purchased  the  unit  which  consisted  of  a  1948  GMC  tractor 
and  a  1946  Eruehauf  trailer,  about  three  months  before  the  accident.  He 
testified  that  the  ignition  and  lighting  syateas  were  in  good  condition, 
aere  were  three  lights  in  the  center  and  two  red  ligi^ts  on  each  co^er 
on  the  rear  end  of  the  trailer,  ^e   trailer  was  loaded  with  five  bundles 
Of  steel  bars  S5  to  26  feet  in  length,  and  welched  about  30,000  pounds, 
vowall  Picked  up  the  loaded  trailer  at  a  warehouse  in  Chicago  and  d..ove 
the  unit  to  the  office  of  tl.e  Oonnery  Freight  lanes  where  a  trip  lease 
was  -ado  out.  ae  lights  were  inspected  and  fomrf  to  be  in  working  order, 
vowell  drove  the  ..uat  to  a  gas  station  in  Brookfield  where  the  gas  tank 
was  filled  and  lights  checked.  He  left  Brookfield  about  6:30  P.M.  and 
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made  no  stop  imtll  the  accident  occtirred.  His  Isr-other,  who  was  with 
hlin  at  the  tliae  of  the  collision,  was  engaged  as  a  truck  driver  in 
Texas  and  cotild  not  be  located  at  ttie  time  of  the  trial. 

Vlhen  the  accident  oecurredj  Vowell  was  enroute  t©  Canton  under  a 
trip-lease  to  Connery  Freight  Lines.  TbB   lease  provided  that  Vowell 
would  receive  75^  and  Btrs,  Connery  255^5  of  the  transportation  charges. 
William  F.  Connery  was  called  as  a  witness  under  section  60  of  ttie  Civil 
Practice  Act,  Connery  corroborated  Vowell *s  testimony  with  reference 
to  the  trip  lease  arrangeiaent^  and  further  testified  that  his  father 
who  was  general  manager  of  the  Connery  Freight  Lines  at  the  time  of  Uie 
collision^  has  died  since  the  aocidentj  and  that  Connery  Freight  Lines 
owned  no  equipment  in  1950. 

'Bie   testiiaony  of  plaintiffs  Blandford  and  Foulke  Idiat  the  truck 
was  standing  on  the  pavement  without  lights  at  the  tlm«  of  the  collision 
was  contradicted  hy  defendant  Vowell «s  testimony  that  his  unit  was  moving 
15  to  20  miles  an  hoiir  with  all  lights  btiming  at  the  time  of  Impact, 
Where  the  testimony  of  witnesses  is  conflicting,  it  is  for  the  Jiu?y  to 
determine  the  credibility  of  the  witnesses  and  the  weight  to  he  given 
their  testitnony.  Ihe  jury  saw  the  witnesses,  heard  them  testify^ 
observed  their  deaeanor  on  the  stand,  and  were  in  a  better  position  than 
we  are  to  detenalne  whetlier  Vowell  or  Blandford  and  Foulk©  were  telling 
the  truth.  Likeivise  it  was  for  the  Jury  to  determine  whetiier  the 
collision  v^as  proximately  caused  by  Blandford' s  negligence  in  driving 
his  car  with  ligl-its  dimmed  45  to  55  Miles  an  hour  into  the  rear  of  the 
trailer,  whether  it  was  witOi  or  without  lights  and  moving  or  standing 
on  the  pavement,  and  to  detexiaine  whether  Vowell  was  an  a^nt  or  servant 
of  the  Connery  Freight  Lines  and  guilty  of  any  negligence  ishieh 
proximately  caused  the  collision.  On  either  of  these  questions  of  fact 
we  think  there  was  competent  evidence  to  support  the  Jury's  verdicts 
adverse  to  plaintiffs'  contentions  and  in  favor  of  defendants.  It  is 
not  the  province  of  this  court  to  substitute  its  Judgment  for  that  of  a 
Jury  unless  the  verdict  is  against  the  manifest  weight  of  the  evidence. 


5. 


iiawoV  ;)-sjri:t  b^Dlvcjq  ©aaol  of£l'     .aaatu  ctrii^.ts'i^  Vi^fifioS  oi>  seissl-qta^j 

.O^X  til  ^n&saqlijp&  on  fe«tfiwo 
>loi/i#  ©rid"  -iBHi  oiili3o'%  bvi&  b'iolbciais.  ztllinli&lq  to  %uomJt^a9^  ej^T 
•isliXoo  9ricJ  Io  9ittl:;t  oiicf  ^£  sdrtBiX  jtuoil^lw  d'n^ffi^vBq  s.rld'  no  ^ttlhnBi^  b#w 
snJEvoRf  siBw  ;»im;  alri  ;^«;W  ■cnoffLfe;ra9;?  u'XXsv/oV  dto^bnolsb  x<f  bs5v0.tbfii3-i 
,3oj@Q;.iJ:  ?io  omid' .  eiW  .?s  3AtowjKf  a^JrlgiX  XXb  xttXw  *UK«i  tm  a©Xii 

navia  stJ  o9  iti^Xevi  ©xfi?  Srix;  eeaaend-i:;;  ael^i  Ic  'x,-;tXXlcfibet'xo  add-  onX; 

rW  HOl^^ieoq  •x9v;fiiKi  £  lit  ©'xavf  fon^  4bni5;fa  siicf  no  loxiB&azsij  ii:9rt.> 
,;'XtjtXXs;t  S19W  a>(XiJO?  bni?  b'so'ibrtaXtl  10  XXiijroV  "xefi^sdi?  sxilitrao^tab 
9iW  'j:£jffcf©rft'7  9xil:*ris:^9i3  oi  '^i'XJJt  «c*  '•iCi^  "■'^*''  ^Jt  sdiwsirfi:. 
sn±7Jtib  nl  ©onaaiXasn  a '  b'jio'ibxjflXa  -^f  ii»eis»o  ^Xa^fsiciixoiq  asw  noi; 
siici-  "io  iBS'j  ory  a»?aJt  TU/ori  as  e^XiuB  52  o^  5^  b&tmlb  a;fflsiX  iS*iw  "uw)  a-.. 

'fcvios  'IO  ;^n9gjB  n&  esw  XXawoV  •i3dj?9rbf  9ii2*iKc®c^9b  ocf  bits  ^^neniQVBq  ; 
.   JitBimsH^i^  to  iovmI  ni  boM  anoi^^xijwtnoo  ''alllialB 


To  be  against  the  manifest  weight  of  the  evidence  requires  that  an 
opposite  conclusion  be  clearly  evident.  Henderson  v,  Shives;,  10  111. 
App.  2d  475,  460 j  Veselich  v.  Lichtslnn,  11  111.  App.  2a  372,  382; 
Arboit  V,  GatewajT  Transportation  Co.^  15  III.  App.  2d  500,  506.  'm.e 
verdict  in  tliis  case  is  not  against  the  njanifest  weight  of  the  evidence. 

Plaintiffs  also  contend  that  the  trial  court  erred  in  giving 
defenciants'  instrv^etions  1,  and  13  ttirou^  2^.  Bj   instruction  1  the   .jury 
was  informed  that  if  a  guest  in  ^1  auto  knows  of  impending  danger,  it  is 
his  duty  to  ua3  reasonable  care  to  warn  the  driver  of  the  danger. 
Instructions  13  throusli  I8  were  identical  in  fon^  except  for  the  names 
of  the  parties  and  told  the  Jury  that  each  of  the  three  plaintiffs  could 
not  recover  against  each  of  the  two  defendants  unless  plaintiff  proved 
three  propositions,  vi2.:  negligence,  due  care,  and  proximate  cause,  by 
a  preponderance  of  the  evidence.  In  like  manner,  instructions  19  tiirough 
2k   were  identical  in  form  with  reference  to  the  several  allegations  made 
by  the  three  plaintiffs  against  each  of  the  two  defendants.  Plaintiffs' 
instructions  9,  10  and  11  with  reference  to  the  iBeas\Jire  of  damages 
follow  tiie  same  pattern  and  etro  identical  in  form  except  fcr  the  names 
of  the  three  plaintiffs.  Plaintiffs  complain  that  defendants'  instructions 
13  Uirough  16  emphasized  plaintiffs'  burden  of  proof  six  times  and  were 
peremptory  in  nature,  and  that  Instructions  19  through  2h   outlining  the 
allegations  in  the  amended  ecciplaint  were  particularly  pi^judicial  because 
each  assumed  that  there  was  no  agency  relationship  between  Vowell  and 
Connery  Freight  Lines  and  left  that  question  to  be  determined  by  the  jury, 
when  the  question  was  one  of  law  to  be  deteraiined  by  the  eotirt. 
Obviously  instructions  13  through  2h   could  have  been  combined  into  two 
instructions  to  avoid  unnecessary  prolixity  and  repetition,  and  probably 
would  have  been  so  combined  had  these  complaints  been  called  to  the 
trial  Judge's  attention. 

As  abstracted^  the  only  complaints  with  reference  to  instructions 
made  by  plaintiffs'  attorney  were  as  follows:   "We  have  no  objection  to 
the  instioictlons  dovm   to  Defendants*  Instruction  16.  We  object  to 
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Defendants'  Instruction  l6  for  the  reason  that  it  does  not  correctly  set 
forth  the  law^  the  law  does  not  apply  to  this  case.  It  is  a  direction 
to  the  Jury  to  find  that  the  Plaintiffs  must  prove  by  a  preponderance 
of  tdhe  evidence  failiore  of  the  Defendant,  Blanche  Connery^  with  respect 
to  nesligence^  and  that  that  negligence  caused  the  Injury  of  the 
Plaintiff,  and  he  was  in  the  exercise  of  ordinary  care.  Bie  recovery 
against  Blanche  Connery,  if  any,  is  as  a  result  of  agency,  if  established^ 
a).id  that  question  is  for  the  jury,  and  the  negligence  of  the  agents  if 
proved,  vrlll  ba  the  nesligence  of  the  Defendant,  Blanche  Corinery,  as  a 
matter  of  laxir.  We  fxjrther  object  to  Defendants'  Instruction  17,  for 
exactly  the  sar.e  reason.  TSiey  Just  change  the  name,  with  respect  to  the 
Plaintiff,  Jack  Foulke,  and  the  objection  is  the  same.     We  also  make   the 
same  objection  to  Defendsints'  Ihstruction  18.  Those  are  the  only 
objections  we  have  on  the  instructions. " 

Thxxs   it  appeal's  that  plaintiffs'  attorney  indicated  to  the  trial 
court  that  he  had  no  objection  to  instruction  1;  that  the  case  was  tried 
on  ths  theory  that  the  question  of  Vowcll's  agency  xifas  for  the  jurj^-,  and 
not  established  as  a  matter  of  law,  as  now  suggested;  and  that  plaintiffs 
had  no  complaint  that  Instructions  13  through  24  were  peremptory  or 
repetitious.  \!e   thinlc  that  plaintiffs*  attorney  waived  the  objections 
now  urged  against  these  instinictions,  and  that  no  coiQ>laint  can  now  be 
made  of  alleged  errors  in  instructions  which  the  trial  court  vfas  induced 
to  give  (City  of  Waukegan  v.  Stanczak,  6  111.  2d  59^j  6oS;  ^omas  v. 
Weber,  14  Hi.  App.  2d  5^^^  565),  or  which  are  raised  for  the  first  time 
on  appeal  (Arbeit  v.  Gateway  Transportation  Co.,  15  111.  App,  2d  500,  511). 

Plaintiffs  cite  Higgins  v,  Byrnes,  274  111.  App.  44o,  as  authority 
for  the- validity  of  tdtie  parents'  assignments  of  medical  expenses  to 
plaintiffs.  In  the  cited  case  the  court  did  not  pass  upon  the  question 
because  it  vras  not  raised  upon  the  trial,  and  the  statute  of  limitations 
was  not  Involved.  Although  the  five  year  statute  of  limitations,  rather 
than  the  two  year  statute,  may  be  3.pplicable  to  the  parents'  right  to 
recover  for  medical  expenses  incurred  in  connection  with  plaintiffs' 
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injuries  (Rotii  v,  lundin^  237  111.  App.  456,  459;  Seyraour  v.  Union   News 
Company,  217  ?.  2d  1685  170)5  in  the  instant  case  the  parents  connnenced 
no  action  within  five  years,  and  tJie  trial  court  properly  refused  to 
permit  the  filing  of  their  assigraaents  executed  more  than  five  years 
after  their  causes  of  action  accrued.  Plaintiffs  contend  that  the  Jury 
should  have  been  apprised  of  the  expenses  incurred  in  curing  plaintiffs' 
injuries.  According  to  the  record,  Blandford  testified  that  he  lost 
|l60  in  wages,  and  his  exhibits  of  medical  expenses  totaling  $400.50 
were  admitted  without  objection.  Beelonan  said  that  he  lost  $2000  in 
wages  and  his  exhibits  of  medical  expenses  amounting  to  $2509.35  we3?e 
admitted  by  agreement.  Potilke  testified  that  he  lost  $1000  in  wages 
and  his  exhibits  of  medical  eicpenses  totaling  $744.08  were  admitted 
without  objection,  The  Jtiry  was  fully  infonaed  concerning  the  nature 
of  plaintiffs'  injuries  and  the  extent  of  the  expenses  incurred  on 
account  of  such  injuries.  Plaintiffs  were  not  prejudiced  by  the  court's 
refusal  to  permit  the  filing  of  the  assignments. 

For  the  reasons  indicated,  the  Judgment  of  the  Cix'cuit  Court  of 
Bureau  County  Is  affirmed. 

Affirmed, 
POVE,  P,J, ,  and  SPIVEY,  J.,  ccaicur. 
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WALTE 

Frank  ^ 

and  next  friend^ 


WALTER  KLIKOWSKI,   a  minor,   by  )  ^    ^   T     h^^^  Q  Q 

Frank  Kllkowski,  his  fathlr  )  1    f>  loAc     5  O  O 


V 

JACK  ZIEGLER.  et  al 


Appellant ,    |   ''^''^'^   ™^  ^^^^^^  ^°^  ^ 
)        COOK  COUNTY. 


it  ale,  j 

Defendants  below,   ) 

) 
LEE  GRAHAM  and  WILLIAM  Ro  ) 
McDERMDTT  j  j 

) 

Appellees o    ) 

MR,  JUSTICE  Mccormick  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court  of 
Cook  County  entered  on  March  28,  1957  dismissing  Count  IV  of 
plaintiff's  amended  complaint  and  from  an  order  entered  on 
April  18,  1957  denying  plaintiffs  motion  to  vacate  the 
order  of  March  28th » 

At  the  very  threshold  of  the  case  the  defendants  In 
their  brief  point  out  that  the  record  on  appeal  was  filed 
more  than  sixty  days  after  the  filing  of  the  notice  of 
appeal  on  May  2^  1957,  The  record  was  filed  in  this  court 
on  July  29,  1957»  As  his  excuse  for  the  delay  in  filing  the 
record,  the  plaintiff  contends  that  within  the  proper  time 
an  order  was  entered  by  a  Judge  of  the  Circuit  Court  who 
was  then  hearing  the  call  of  the  trial  Judge,  which  extended 
the  time  for  fumg  the  report  of  proceedings  to  July  22, 
1957,  The  appeal  was  taken  from  an  order  dismissing  a 
pleading  of  the  plaintiff.  The  order  was  a  part  of  the 
common  law  Record.  The  only  transcript  which  plaintiff 
sought  to  file  was  one  which  would  have  contained  the 
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comments  of  the  court  when  he  entered  the  order  complained  of. 
The  plaintiff  is  in  error  in  believing  that  the  arguments  of 
counsel  or  comments  of  the  trial  court  on  a  motion  conceralng 
the  pleadings  is  of  itself  a  report  of  proceedings  as  the 
term  is  used  in  the  Practice  Acto  The  appeal  is  from  the 
order  entered  and  not  from  the  reasons  advanced  by  the  trial 
court  therefor.  It  is  a  well  settled  rule  of  law  that  an 
order   or  decree  of  the  trial  court  may  be  sustained  on  any 
basis  appearing  in  the  record,  Becker  y„   Billings.  30^  111^ 
190|  In  re  Estate  of  Leichtenherp^^  7  iii,2d  5if5|  Scharlau  v. 
Lombard  State  Bank^  278  111.  App,  kS?^     Chicago  Title  «nd 
Trust  Go.  V.  Schwart,^^  339  iii„  xek.     The  potion  of  the  plain.= 
tiff  for  a  certificate  of  correctness  of  the  so-called  "report 
of  proceedings"  was  subsequently  denied  by  the  trial  court  and 
no  report  of  proceedings  appears  in  the  record  before  us.  The 
order  extending  the  time  for  filing  the  report  of  proceedings 
was  of  no  effect  since  there  was  no  report  of  proceedings  In 
existence.  Under  those  circumstances  we  could  properly  dismiss 
the  appeals   In  re  Bstate^ofjfeirink^  11  Ili„2d  561 1   Meyer  v, 
Me^er^   ^09  Illo  3l6«   However^  no  motion  to  dismiss  was  made 
in  this  court,  and  we  will  consider  the  matter  on  the  merits^ 

The  plaintiff,  Walter  Kllkowskl,  a  minor,  by  Frank 
Klikowski,  his  father  and  next  friend,  brought  an  action  for 
damages  against  the  defendants  Jack  Ziegler  and  John  Bricks, 
police  officers  of  the  City  of  Chicago  Heights,  for  assault 
and  battery  and  false  imprisonment.  On  January' 2lf,  1957,  by 
leave  of  court  an  amended  complaint  consisting  of  three  counts 


-3- 

was  filed,  and  on  February  21,  1957  the  plaintiff 5  by  leave  of 
court,  filed  an  amendment  to  the  amended  complaint.  This 
amendment  was  "Count  IV"  of  the  amended  complaint  and  added  as 
defendants  Lee  Graham  and  William  R.  McDermott.  This  appeal  is 
taken  from  the  orders  of  the  court  concerning  "Count  IV."  On 
March  28,  1957?  on  motion  of  McDermott  and  Graham,  the  court 
dismissed  the  "Count  IV"  amendment  to  the  amended  complaint 
and  ordered  that  McDermott  and  Graham  go  hence  without  day. 
On  April  18,  1957  the  court  entered  an  order  denying  plaintiff's 
motion  to  vacate  the  order  of  March  28th,  The  notice  of  appeal 
states  that  the  appeal  is  taken  from  the  order  of  the  trial 
court  dismissing  "Count  IV™  of  the  plaintiff's  amended  complaint 
entered  on  March  28,  1957  and  from  the  order  of  the  trial  court 
entered  "April  23,  1957?  denying  plaintiff's  motion  to  vacate 
and  for  leave  to  file  an  Amended  Count  to  the  Amended  Complaint." 
(Emphasis  ours.)  The  order  entered  on  April  l8th  (the  date  is 
erroneously  given  in  the  notice  of  appeal  as  April  23rd)  merely 
dismissed  the  complaint  and  it  did  not  rule  on  the  question  as 
to  whether  or  not  the  plaintiff  should  have  leave  to  file  an 
amended  "Count  IV,"  nor  was  any  reference  made  in  that  order 
to  any  such  motion  on  the  part  of  the  plaintiff o  The  record 
does  include,  immediately  preceding  this  order,  a  motion  of  the 
plaintiffs  which  was  filed  on  July  25,  I957  to  vacate  the  order 
entered  on  March  28,  1957  and  for  leave  to  the  plaintiff  to  file 
an  amended  "Count  IV,"  reciting  that  a  copy  of  the  amended 
complaint  was  attached  thereto.   No  attached  amended  "Count  IV" 
appears  in  the  record  in  connection  with  this  motion.  There  is 
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an  amended  "Count  IV"  in  the  record  bearing  the  filing  date  of 
February  21,  19579  but  which  the  plaintiff  concedes  was  filed  on 
July  2^9  1957 «      Including  in  the  abstract ^  out  of  its  chronological 
order  and  immediately  before  the  order  of  April  iSth,  the  motion 
filed  on  July  25,  1957  which  contained  a  request  to  file  an 
amended  "Count  IV"  is  inexcusable  carelessness,  and  it  is 
difficult  to  understand  how  it  got  into  the  record  out  of  its 
chronological  order,  and  it  is  equally  difficult  to  understand 
the  error  in  both  the  record  and  the  abstract  with  reference  to  the 
time  of  the  filing  of  the  amended  "Count  IV,"  Whatever  action  was 
taken  on  July  25,  1957  cannot  be  considered  by  us  as  that  date  was 
Jtbng  after  the  notice  of  appeal  had  been  filed.   Wolcott  v<,  Village 
of  Lombard^  387  111.  621,   Furthermore,  there  is  nothing  in  the 
record  showing  that  any  action  was  taken  on  the  motion  filed 
July  25,  1957. 

The  only  matter  that  can  be  considered  by  us  is  whether 
or  not  the  trial  court  erred  in  its  order  of  March  28,  1957  in 
dismissing  "Count  IV"  of  the  amended  complaint.  There  is  nothing 
in  the  record  indicating  that  at  the  time  the  orders  of  March 
28th  and  April  l8th  were  entered  there  was  any  amended  "Count  IV 
asked  to  be  filed,  presented  to,  or  in  any  way  ruled  on  by  the 
trial  court. 

Plaintiff  in  "Count  IV"  of  the  amended  complaint  charges 
Graham  and  McDermott,  members  of  the  Civil  Service  Commission  of 
the  City  of  Chicago  Heights,  with  negligence  in  hiring  the 
defendant  Ziegler  as  a  police  officer,   Zlegler  had  passed  a 
civil  service  examination  for  the  office  of  police  patrolman. 
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and,  as  alleged,  was  hired  by  the  defendants.   Ziegler  had  previously- 
been  a  police  officer  in  Forest  Park,  Illinois,  and  had  left  that 
police  force,  as  alleged,  "under  pressure  inasmuch  as  he  had  on 
June  2^-,  1952,  forcibly  and  without  cause,  bodily  thrown  one 
Reverend  Lineburger,  a  minister  of  the  gospel,  into  a  police  car 
and  taken  him  to  jail<," 

Plaintiff's  theory  is  that  the  defendants,  as  members  of 
the  Civil  Service  Commission,  could  properly  be  held  liable  if 
they  were  negligent  in  selecting  Ziegler  as  a  police  officer,  if 
they  either  knew  or  should  have  known  that  he  was  lonflt  for  the 
position,  and  in  support  of  that  contention  cites  Illinois  cases 
which  so  hold  in  the  case  of  persons  not  acting  in  a  governmental 
capacity.   In  the  case  before  us  the  defendants  were  public  officers 
performing  a  public  duty.  This  is  a  case  of  first  impression  in 
Illinois o  CoTonsel  have  cited  cases  from  other  jurisdictions 
where,  tinder  different  factual  conditions,  such  liability  was 
held  to  exist e 

"Count  IV"  of  the  amended  complaint  filed  on  February  21, 
1957   did  not  state  a  cause  of  action.  Whether  or  not  a  pleading 
could  be  filed  which  would  be  sufficient  to  allege  liability  is 
not  before  us^  In  an  early  case  in  Illinois,  McCormick  v.  Burt, 
95  111.  263,  which  was  an  action  brought  by  the  plaintiff  against 
a  teacher  and  the  directors  of  a  school  to  recover  damages  on 
account  of  his  suspension  from  the  school  for  nonobservance  of  a 
rule  adopted  by  them  for  the  government  of  the  school,  the  court 
held  that  the  declaration  was  bad  because  it  contained  no  averment 
that  the  defendants  in  suspending  plaintiff  from  the  benefits  and 


-6- 

prlvileges  of  the  school  acted  either  v/antonly  or  maliciously,  and 

the  court  says  8 

"A  mere  mistake  in  judgment ,  either  as  to  their  duties  under 
the  law  or  as  to  facts  submitted  to  them,  ought  not  to  subject 
such  officers  to  an  action.  They  may  judge  wrongly,  and  so  may 
a  court  or  other  tribunal,  but  the  party  complaining  can  have  no 
action  when  such  officers  act  in  good  faith  and  in  the  line  of 
what  they  think  is  honestly  their  duty.   Any  other  rule  might 
work  great  hardship  to  honest  men  who,  with  the  best  of  motives, 
have  faithfully  endeavored  to  perform  the  duties  of  these 
inferior  offices.   Although  of  the  utmost  importance  to  the 
public,  no  considerable  emoluments  are  attached  to  these  minor 
offices,  and  the  duties  are  usually  performed  by  persons 
sincerely  desiring  to  do  good  for  their  neighbors,  without 
any  expectation  of  personal  gains,  and  it  would  be  a  very 
harsh  rule  that  would  subject  such  officers  to  an  action  for 
damages  for  every  mistake  they  may  make  in  the  honest  and 
faithful  discharge  of  their  official  duties  as  they  understand 
them.  It  is  not  enough  to  aver  the  action  of  such  officers 
was  erroneous,  but  it  must  be  averred  and  proved  that  such 
action  was  taken  in  bad  faith,  either  wantonly  or  maliciously. 
If,  in  the  discharge  of  their  official  duties,  such  officers 
simply  err,  it  is  what  other  tribunals  invested  with  dis= 
cretionary  powers  are  liable  to  do." 

In  the  pleading  before  us  the  only  allegation  is  that  the 

defendants  hired  Ziegler  as  a  patrolman  without  making  any  check  on 

his  previous  employer,  the  Village  of  Park  Forest.  There  is  no 

allegation  that  the  defendants  had  any  knowledge  that  Ziegler  had 

been  employed  previously  by  the  village.  There  is  an  allegation 

that  they  acted  recklessly,  wantonly  and  wilfully  in  that  they  knew 

or  could  have  known  by  reasonable  inquiry  that  he  was  a  person  who, 

while  in  office,  resorted  to  acts  of  unnecessary  violence.   In 

support  thereof  it  is  alleged  that  he  had  forcibly  and  bodily 

thrown  a  minister  of  the  gospel  in  a  police  car  and  taken  him  to 

jail.  That  standing  alone  is  not  sufficient  to  show  wanton  and 

wilful  misconduct.   "Count  IV"  does  not  allege  that  the  injuries 

to  the  plaintiff  were  the  result  of  the  alleged  wrongful  conduct 
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of  the  defendants,  nor  does  it  allege  that  the  plaintiff  was  damaged 

in  any  way  thereby o 

In  People  ex  rel.  Hurley  v.  Graber,  '-+05  111.  331j  it  was 

held  that  the  Civil  Service  Commission  of  the  City  of  Chicago  was 

a  quasi= judicial  tribunal.  The  rule  is  well  settled  that  public 

officials  in  the  performance  of  their  official  acts  are  presumed 

to  act  in  good  faith  and  with  honest  motives.  Reiter  v.  Illinois 

National  Casualty  Co.,  397  HI.  1"+!.   In  People  v.  Courtney,  380 

111.  171 J  the  court  sayss 

"The  general  rule  of  liability  applying  to  judges 
applies  alike  to  all  officers  exercising  quasi- judicial 
powers,  and  they  are  exempt  from  liability  for  error  or 
mistake  of  judgment  in  the  exercise  of  their  duty  in  the 
absence  of  corrupt  or  malicious  motives.   (People  v.  BartelSy 
138  111.  322 1   Kendall  v.  Stokes,  3  How.  87,  11  L.ed  506-833? 
McCormick  v.  BuFT,  95  111.  263s  Gilbert  v.  Bone.  6^  id. 
518.)" 

In  the  concurring  opinion  of  Justice  Shenk  in  Fernelius  v.  Pierce^ 

138  P. 2d  12,  at  p.  2^5  a  case  cited  by  the  plaintiff  in  support 

of  his  theory,  it  is  saidg 

"A  sound  public  policy  supports  the  general  rule  of 
nonliability  of  superior  public  officers  for  the  torts  of 
inferior  civil  service  officers  and  employees  and  exceptions 
to  that  rule  should  not  be  extended f  otherwise  the  assumption 
of  public  office  with  liability  for  the  misdeeds  of  inferiors 
occupying  civil  service  positions,  many  times  nimbering 
thousands,  would  indeed  be  a  hazardous  imdertaking."  , 

Also  see  Paoli  v.  Masony  325  HI.  App.  197.   As  we  have  stated,  it  is 

not  necessary  for  us  to  decide  v/hether  or  not  the  members  of  a  city 

Civil  Service  Commission  could  in  any  case  be  liable  for  negligence 

in  certifying  to  the  position  of  police  patrolman  a  person  who 

was  unfit  because  of  his  past  conduct.  The  only  question  before 

the  trial  court  and  before  us  is  whether  or  not  the  "Count  IV" 


amendment  stated  a  cause  of  action,  and  we  have  held  that  it  did  not 
even  if  it  were  assumed  that  such  liability  could  have  been  properly- 
imposed  upon  the  defendant  members  of  the  Civil  Service  Commission. 
We  find  no  error  in  the  record  and  the  orders  of  the  Circuit 
Court  are  affirmed « 

Affirmedo 

Schwartz,  P.  Jo,  and  Robson,  J.,  concur( 
Abstract  only* 
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In  the  Matter  of  the  Estate  of 
MARGAREir  L.  W.  PINK  (Alleged 
Incompetent) 


FRED  Ao  GARIEPY5  Guardian  ad     \ 
Litemj  ,  ^^ 

Petitioner  iDelow, 

Appellee, 

^7231         V. 

ROBERT  J.  GORMAN,  / 

Respondent  below, 

Appellant, 


ROBERT  JEROME  DUNNE. 


Appellee, 


In  the  Matter  of  the  Estate  of 
MARGARET  L.  W,  PINE  (Alleged 
Incompetent) 


FRED  A.  GARIEPY,  Guardian  ad 


Litem 
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Petitioner  below. 


ROBERT  J,  GORMAN, 

Respondent  below, 


PEOPLE  OF  THE  STATE  OF  ILLINOIS 
Defendant  in  Error, 

ROBERT  J.  GORMAN, 

Plaintiff  in  Error, 

MR.  JUSTICE  MCCORMICK  DELI VEREd' THE  OPINION  OF  THE  COURT. 

Robert  J.  Gorman,  an  attorney  at  law,  was  adjudged  in  contempt 

of  the  Probate  Court  on  July  20,  19%,  and  has  sued  out  a  writ  of 

error  from  this  court  to  review  that  order.  He  had  taken  an 


APPEAL  FROM  CIRCUIT  COURT, 
COOK  COUNTY. 


ERROR  TO  PROBATE  COURT 
COOK  COUNTY. 
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appeal  from  that  order  to  the  Circuit  Co\irt  of  Cook  County,  which 
court  on  February  20,  1957  dismissed  the  appeal  for  want  of  juris- 
diction, from  which  order  of  the  Circuit  Court  he  takes  an  appeal 
to  this  court o  The  cases  have  been  consolidated  for  hearing. 

The  proceedings  under  which  Gorman  was  adjudged  in  contempt 
of  court  had  its  genesis  in  an  action  in  the  Probate  Court  concern- 
ing the  competency  of  one  Margaret  Pine,  a  woman  8^  years  old.  She 
had  close  contact  with  one  Lillian  Turbush  whom  she  had  raised  and 
educated  as  a  daughter,  but  whom  she  did  not  adopt «  Margaret  Pine, 
who  owned  considerable  property,  had  in  a  will  made  prior  to  1950 
designated  Lillian  Turbush  as  her  principal  beneficiary o  About 
19^6  Lillian  Turbush  and  her  husband  had  moved  to  Missouri «  In 
1950  Margaret  Pine  requested  one  of  her  tenants,  Victor  Wozny,  to 
collect  the  rents  from  her  buildings,  and  changed  her  will  to  make 
him  her  principal  beneficiary  instead  of  Lilliano  In  195^ 
Lillian  Turbush  returned  to  Chicago «  Prior  to  her  return 
Margaret  Pine  had  a  dispute  with  Wozny  and  had  directed  him  to  do 
nothing  further  with  respect  to  her  business,  Margaret  Pine 
retained  Robert  Jc  Gorman  as  her  attorney  to  make  a  new  will  for 
her  in  which  Lillian  Turbush  would  be  made  the  principal  benefi- 
ciary as  she  was  in  the  first  willo  Wozny  retained  an  attorney 
and  Gorman  then  at  the  direction  of  Margaret  Pine  prepared  con- 
veyancesof  her  real  estate  to  Lilllan«  Wozny  thereupon  filed  a 
petition  in  the  Probate  Court  of  Cook  County  to  have  Margaret  Pine 
declared  incompetent,  and  she  was  served  with  summons o  German 
entered  her  appearance  in  the  incompetency  proceedings »  The 
Judge  of  the  Probate  Court  on  June  9,  1955  appointed  Fred  M,  Garlepy 
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as  guardian  &d   litem  without  notice  to  the  alleged  incompetent. 
On  June  20^  after  serving  notice 5  Gorman  filed  a  motion  to  vacate 
the  appointment  of  a  guardian  ad  litems  which  motion  was  denied o 
At  the  same  time,  without  petition  or  notice,  the  court  entered 
an  order  on  the  motion  of  Gariepy,  the  guardian  ad   litem^  that 
"Margaret  Pine  submit  to  examination  and  see  said  Guardian  ad 
Litem  forthwith"  and  that  "Gorman  so  advise  her  as  her  attorney 
and  refrain  from  interfering  with  said  Guardian  ad  Litem  and  his 
physician.  On  June  28,  1955  Gariepy,  ex  parte,,  without  notice 
or  petition,  secured  an  order  from  the  Probate  Court  that  "Gorman 
produce  said  alleged  incompetent  in  open  court  within  ten  days 
from  date  for  consultation  with  the  Guardian  ad  Litem  and  for 
examination  by  doctor  or  doctors  selected  by  said  Guardian  ad 
Litem."   On  October  20,  1955  Gariepy  filed  a  petition  for  a  rule 
upon  Gorman  to  show  cause  "why  he  should  not  be  held  in  contempt 
for  a  disobedience  of  the  orders  of  the  court  entered  herein  with 
reference  to  presentation,  seeing,  visiting  and  examining  Margaret 
Pine  on  the  part  of  the  petitioner  herein,  and  resisting  efforts  of 
the  petitioner  to  perform  his  duty  as  Guardian  ad  Litem."   In  the 
verified  petition  Gariepy  alleged  that  he  had  held  several  con» 
ferences  with  one  Gannon,  the  attorney  for  the  petitioner  Wozny, 
in  an  effort  to  obtain  Information  as  to  the  physical  and  mental 
state  of  the  alleged  incompetent |  that  Gorman  had  been  repeatedly- 
asked  for  permission  to  see  and  examine  the  said  incompetent 5  that 
during  the  month  of  October  effort  had  been  made  to  serve  process  on 
the  Incompetent  in  order  to  see  her  and  have  her  examined |  that  the 
petitioner  has  written  letters  making  this  request  to  Edwin  Halllgan, 


co-=counsel  with  Gorman,  which  letters  have  not  been  answered 5  that 
the  incompetent  is  under   the  domination  and  control  of  Tiirbush  and 
her  husband  and  has  been  moved  by  them  from  her  residence  on 
Garfield  boulevard  to  that  of  one  Mrs,  Mahoneyj  that  the  efforts 
of  the  guardian  ad  litem  to  have  process  served  on  the  incompetent 
were  frustrated  by  Gorman,  who  had  given  a  verbal  dir'ection  to 
Mrs,  Mahony  not  to  permit  anyone  to  talk  to,  or  visit  with,  the 
incompetent 5  that  Gorman  had  violated  the  orders  of  the  court  in 
that  he  did  not  produce  the  incompetent  for  examination  and  had 
failed  to  permit  the  guardian  to  see  and  examine  the  incompetent. 
Attached  as  exhibits  were  copies  of  the  various  deeds  executed  by 
Margaret  Pine  conveying  certain  real  estate  to  Lillian  Turbush, 
and  it  is  alleged  that  the  approximate  value  of  such  properties 
exceeds  the  sum  of  $100,000  reasonably  appraised o  Petitioner  also 
alleges  that  on  or  about  the  time  of  the  execution  of  the  said 
deeds  the  incompetent  had  been  examined  by  a  physician  at  the 
instigation  of  Gorman  or  Lillian  Turbush  and  her  husband,  or  all 
of  them,  and  he  prays  that  Gorman  be  ruled  to  show  cause  why  he 
should  not  be  held  in  contempt  for  "disobedience  of  the  orders  of 
the  court  entered  herein  with  reference  to  presentation,  seeing, 
visiting  and  examining  Margaret  Pine  on  the  part  of  the  petitioner 
herein,  and  resisting  efforts  of  the  petitioner  to  perform  his  duty 
as  Guardian  ad  Litem,"   On  October  20,  1955  the  court  entered  an 
order  requiring  Gorman  to  answer  or  plead  to  the  petition  in  ten 
days  and  ordering  Wozny,  the  original  petitioner  in  the  incompetency 
proceedings,  to  answer  the  petition  within  ten  days.  No  answer 
of  Wozny  appears  in  the  record. 
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On  October  3I5  1955  Gorman  filed  a  verified  motion  to  dis- 
miss the  petition.   In  that  motion  he  alleged  that  he  had  at  a 
conference  divulged  to  the  guardian  ad  litem  all  of  the  facts  con= 
cerning  the  case  and  that  the  guardian  ad  litem  immediately  took 
the  position  that  Margaret  Pine  was  incompetent  and  that  his 
attitude  was  then  and  ever  since  has  been  hostile  and  antagonistic 
to  Margaret  Pine  and  her  attorneys.  He  denied  that  he  ever 
prevented  the  incompetent  from  doing 5  or  compelled  her  to  do, 
anything  of  any  kind  or  nature  whatsoever «  He  states  that  his 
relation  with  her  was  only  that  of  attorney  and  client  and  that 
she  was  not  a  chattel  in  his  possession  subject  to  being  produced 
at  his  desire  I  that  Gariepy,  while  ostensibly  representing 
Margaret  Pine,  was  making  every  effort  to  have  her  declared 
incompetent 5  that  the  previous  orders  for  Gariepy  to  have  a  medical 
examination  of  Margaret  Pine  and  for  Gorman  to  desist  and  refrain 
from  interfering  were  obtained  without  notice  of  the  petition  or 
without  an  opportunity  for  argument  on  the  part  of  Margaret  Pine 
or  her  attorneys |  that  it  is  impossible  for  Margaret  Pine  to 
obtain  a  fair  trial  if  Gariepy  continues  as  her  guardian  ad  litem; 
that  on  every  one  of  the  numerous  times  when  the  incompetency 
proceeding  was  called  for  trial  Margaret  Pine  responded  ready 
but  that  Gariepy  has  continued  presenting  petitions  in  order  to 
postpone  the  trial  and  in  an  attempt  to  obtain  evidence  to  aid 
the  tenant  Wozny,  The  motion  requested  that  the  petition  of 
Gariepy  be  dismissed o 

Attached  to  this  motion  as  an  exhibit  was  a  letter  dated 
June  30,  1955  from  Gorman  to  Margaret  Pine  in  which  Gorman  informed 
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her  of  the  order  of  the  Probate  Court  that  she  submit  to  a  medical 
examination  under  the  direction  of  Gariepy  and  asked  her  to  submit 
to  the  examination  at  Gariepy' s  convenience,  statings   "Kindly  make 
your  own  appointment  with  Mr.  Gariepy  as  I  find  him  personally 
obnoxious."  The  exhibit  indicates  a  copy  of  this  letter  was  sent 
to  the  judge  of  the  Probate  Court  and  to  Gariepy,  Also  attached 
to  the  motion  was  a  letter  dated  July  2,  1955  from  Margaret  Pine 
to  Gorman  in  which  she  said  that  she  would  have  nothing  to  do 
with  Gariepy,  nor  would  she  be  examined  by  any  doctors  selected 
by  him. 

Gariepy  filed  a  reply  to  the  motion  to  dismiss,  in  which 
he  denied  the  allegations  of  the  motion  except  that  he  admits  the 
receipt  of  a  copy  of  the  attached  letter  by  Gorman  to  the 
incompetent,  and  admits  that  there  were  disputes  between  him  and 
Gorman  concerning  the  competency  of  Margaret  Pine, 

The  hearing  on  the  rule  was  continued  from  time  to  time. 
No  action  apparently  was  taken  on  Gorman's  motion  to  dismiss,  nor 
was  any  order  entered  that  it  should  stand  as  an  answer.  On  July 
12,  1956  the  court  entered  an  order  which  recited,  among  other 
things,  that  the  court  "being  fully  advised  in  the  premises"  and 
•* having  heard  evidence  in  open  court,"  finds  that  Gorman  was  hostile 
to,  and  failed  to  cooperate  with,  the  guardian  ad  litem  in  the 
efforts  of  the  guardian  ad  litem  in  accordance  with  the  wishes 
and  direction  of  the  court  to  ascertain  the  mental  and  physical 
condition  of  the  alleged  incompetent 5  "that  said  Robert  J,  Gorman 
aided  and  assisted  in  denying  said  guardian  sdaiteiH,  free  access  to 
said  alleged  incompetent  and  aided  and  assisted  said  alleged 
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incompetent  to  avoid  service  of  process  in  connection  with  this  pro- 
ceeding" 5  that  his  conduct  was  "contemptuous  and  designed  to  bring 
the  administration  of  justice  into  disrepute o"  The  order  further 
stated  that  the  conduct  of  the  said  respondent  should  be  repri- 
manded and  memorialized  and  that  a  copy  of  this  order  be  entered 
on  the  records  of  the  court  and  a  certified  copy  thereof  be 
transmitted  to  the  Chicago  Bar  Association.  From  this  order  an 
appeal  was  taken  to  the  Circuit  Court  of  Cook  County,  at  which 
time  the  state's  attorney  of  Cook  County  entered  his  appearance 
on  behalf  of  the  judge  of  the  Probate  Court  of  Cook  County,  and 
on  February  20,  1957  the  Circuit  Court  dismissed  the  appeal  for 
"want  of  jurisdiction,"  from  which  order  this  appeal  is  takenj 
and  the  review  of  the  order  of  the  Probate  Court  entered  on  July  12, 
1956  is  brought  here  by  writ  of  error o 

Section  II8  of  the  Probate  Act  (par«  270,  chapo  3?  111. 
Rev,  State  1957)  provides  that  in  proceedings  for  the  appointment 
of  a  conservator  the  court  may  appoint  a  guardian  ^  litem  to 
represent  the  alleged  incompetent  in  the  proceedings.   It  is, 
however,  presumed  that  all  adult  persons  are  of  sound  mind  and 
capable  of  managing  their  own  affairs  and  caring  for  their  estate <, 
Isle  Vq  Cranby,  199  111.  39 »   In  considering  the  appointment  of  a 
guardian  ad  litem  the  question  to  be  determined  is  the  capacity 
of  the  person  whose  fitness  is  challenged  to  intelligently  choose 
counsel  and  consult  and  advise  with  him  in  the  conduct  of  the  liti= 
gation,  or  capacity  to  manage  and  care  for  the  particular  business 
or  matter  involved.  Cowdery  Vc  Northern  Trust  COcg  321  111,  App.  2^-3. 
In  Rankin  v.  Rankin,  322  111.  App.  90,  the  alleged  incompetent. 


y" 


\ 


who  was  represented  by  Ms  own  attorney,  appealed  on  the  ground  that 

the  court  should  have  appointed  a  guardian  ad  litem  to  represent 

him,  and  the  court  said  in  rejecting  his  contentions 

"In  many  cases,  and  the  one  before  us  is  an  example, 
where  it  appears  that  the  alleged  incompetent  is  aware  of 
the  nature  of  the  proceeding  brought  against  him  and 
possesses  sufficient  Judgment  to  select  his  own  counsel 
to  defend  his  interests,  then  we  do  not  think  that  any 
^f.tl'ii   purpose  would  be  served  by  the  appointment  of  a 
guaraian  ad  litem.  We  can  conceive,  however,  that  other  '  --v- 
cases  may  arise  where  it  would  be  apparent  that  the  alleged'  " 
incompetent  by  reason  of  his  physical  or  mental  conditio? 
was  not  capable  of  defending  his  own  interests  when  it  would 
gua?SiL'^S  'A^r^'^^^   ^-  ^^^  --^  -^  to  appoiJ^  r^' 

In  the  case  before  us  there  is  nothing  in  the  record  to 
indicate  that  any  investigation  of  the  incompetent  was  made  before 
the  appointment  of  the  guardian  ad  litem^  a  person  in  a  proceeding 
brought  to  declare  him  incompetent  has  the  right  to  retain  his  own 
attorney.   It  is  a  generally  accepted  rule  that  there  should  be  no 
conflicting  interest  between  the  incompetent  and  the  party  represents 
ing  himo  glarke  v,  Chicago  Title  &  Trust  Co.,  393  m.  1^19 „  This 
rule  also  applies  to  a  guardian  ad  lltem^  Here  it  is  apparent  that 
immediately  after  the  appointment  of  the  guardian  ad  litem  a  conflict 
-developed  between  the  attorney  properly  representing  the  alleged 
incompetent  and  the  attorney  appointed  guardian  ad  litem.  It  is 
also  worthy  of  note  that  the  initiation  of  the  proceedings  to 
have  Margaret  Pine  declared  incompetent  was  commenced  by  one  Wozny 
in  order  to  prevent  her  from  conveying  her  property  to  another 
person  and  so  making  the  will  in  which  he  was  her  principal" 
beneficiary  of  no  value „  Under  those  circumstances  it  would  seem 
that  it  would  be  the  duty  of  the  Probate  Court  to  require  .thai,  notice  be 
given  to  the  alleged  incompetent  and  that  it  should  proceed  with 


extreme  caution  in  the  exercise  of  its  discretion  to  appoint  a 
guardian  ad  lltema 

The  question  has  been  raised  as  to  whether  or  not  the 
alleged  contempt  in -this  case  was  a  civil  or  a  criminal  contempt. 
No  point  is  made  upon  the  question  as  to  whether  or  not  the  order 
of  the  Probate  Court  is  properly  before  us  on  a  writ  of  error,  and 
even  if  it  was  raised  this  question  could  have  no  bearing  upon  our 
right  to  hear  and  determine  the  case.   People  v.  Elbert,  287  111. 
^585  Supreme  Court  Rule  280 

In  12  loL.Po  Contempt,  sec»  5$  it  is  stated? 

"A  criminal  contempt  is  conduct  which  is  directed  against 
the  majesty  of  the  law  or  the  dignity  and  authority  of  the 
court  or  judge  acting  judicially.   It  is  an  act  which  is  in 
disrespect  of  the  court  or  its  process  and  which  tends  to 
bring  the  court  into  disrepute  or  obstruct  the  administration 
of  justice, 

•'♦  *  * 

"A  civil  contempt  ordinarily  consists  in  falling  to  do  '' 
something  ordered  to  be  done  by  a  court  in  a  civil  action 
for  the  benefit  of  an  opposing  party  therein.  *  *  * 

"As  frequently  stated  by  the  Illinois  courts,  a  civil 
contempt  is  to  be  distinguished  from  a  criminal  contempt  In 
that  a  civil  contempt  is  a  quasi  contempt  which  consists  in 
the  contemner  failing  to  do  something  which  he  is  ordered  to 
do  by  the  court  for  the  benefit  or  advantage  of  another 
party  to  the  proceeding  before  the  court,  while  a  criminal 
contempt  is  an  act  committed  against  the  majesty  of  the  law 
in  disrespect  of  the  court  or  its  process,  or  tending  to 
bring  it  into  disrepute  or  to  obstruct  the  administration 
of  justice.   In  a  civil  contempt  the  court  acts  for  the 
benefit  of  a  party  to  an  action  while  in  the  case  of  a 
criminal  contempt  the  court  acts  primarily  to  preserve  Its 
dignity  and  respect  by  punishing  the  wrongdoer. 

"However,  the  dividing  line  between  acts  constituting 
criminal  and  those  constituting  civil  contempts  becomes 
indistinct  in  those  cases  where  the  two  gradually  merge  into 
each  other." 

A  proceeding  for  the  appointment  of  a  conservator  is  in  the 
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nature  of  a  proceeding  by  the  people  for  the  purpose  of  protecting 
the  estate  of  the  alleged  distracted  person.   Joost  v«  Racher,  1^ 
Ille  Appo  5^+80   In  the  contempt  order,  without  any  recital  of  facts 
or  references  to  the  filed  petitions  nor  without  stating  that  Gorman 
was  present  in  court 5  the  court  found  that  the  "said  Robert  Jo 
Gorman  aided  and  assisted  in  denying  said  guardian  ad  litem  free 
access  to  said  alleged  incompetent  and  aided  and  assisted  said 
alleged  incompetent  to  avoid  service  of  process  in  connection 
with  this  proceeding,"  and  we  assume,  without  passing  on  it,  that 
the  Probate  Court  had  the  right  to  enter  the  order  that  Gorman 
refrain  from  interfering  with  the  guardian  a4  litem  and  his 
physician.  The  order  that  Gorman  produce  the  incompetent  in  open 
court  for  examination  by  doctors  selected  by  the  guardian  gd  litem 
Is  not  involved  in  the  contempt  order  and  we  do  not  pass  on  its 
validity. 

The  order  holding  Gorman  in  contempt  had  many  indicia 
indicating  that  the  proceeding  was  one  in  criminal  contempt,  but 
it  had  an  equal  number  to  support  the  theory  that  the  contempt 
was  civil.   If  the  order  is  regarded  as  a  proceeding  in  criminal 
contempt,  it  is  defective  in  that  it  fails  to  contain  the  necessary 
recital  of  the  presence  of  the  defendant  and  of  the  evidentiary 
facts  necessary  in  a  criminal  contempt  order o  Porter  Vo 
Alexenburg,  396  111.  "^^ „     If  we  consider  the  proceeding  as  a 
civil  contempt,  we  find  in  the  brief  filed  in  this  court  on  behalf 
of  Gorman  an  order  entered  on  June  18,  1956  in  the  Circuit  Court  of 
Cook  County.  This  order  was  entered  on  a  hearing  de  novo  in  the 
Circuit  Court  on  an  appeal  from  the  order  of  the  Probate  Court 
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finding  Margaret  Pine  incompetent.  We  have  a  right  to  consider  the 
Circuit  Court  order  in  determining  whether  or  not  the  incompetency 
action  has  become  moot,  even  though  the  order  does  not  appear  in 
the  record.  Wick  v.  Chicago  Telephone  Co.,  277  HI.  338?  Eastman 
V.  Dole,  213  111.  App.  36^5  370.   By  that  order  Margaret  Pine  was 
adjudged  competent.  The  order  holding  Gorman  in  contempt  was  entered 
July  12,  19565  subsequent  to  the  final  determination  of  the  incom- 
petency proceedings  in  the  Circuit  Court „   In  a  civil  contempt  the 
penalty  inflicted  is  by  way  of  execution  of  the  court's  order.   If 
'I   the  issue  as  to  the  mental  condition  of  the  person  in  the  proceed- 
ings has  been  adjudicated,  it  becomes  moot,  and  the  court  then  has 
no  further  concern  with  the  enforcement  of  a  previously  entered  order 
requiring  an  examination  concerning  such  mental  condition.  Eastman 
V.  Dole,  supra .   In  People  v.  Redlich,  U-02  111.  270,  where  the 
defendant  refused  to  submit  to  a  mental  examination  under  the 
Criminal  Sexual  Psychopathic  Act  which  was  ordered  in  connection 
with  his  indictment  for  a  sexual  offense,  the  court  held  the 
defendant  in  contempt o   By  the  court's  order  he  was  sentenced  to 
jail  until  he  complied  with  the  order  of  the  court  or  was  discharged 
according  to  law.   He  was  subsequently  tried  upon  the  indictment, 
found  guilty  and  sentenced  to  the  penitentiary.  The  Supreme  Court 
held  that  the  contempt  of  which  the  defendant  was  guilty  was  a 
civil  contempt,  and  sayss 

"The  sentence  of  imprisonment  imposed  is  a  coercive 
measure  to  secure  defendant's  obedience  to  the  order  that  he 
submit  to  an  examination  by  the  psychiatrists,  and  the  term 
of  such  imprisonment  is  limited  by  the  period  of  his 
noncompliance  with  said  order.   But,  if  defendant  should 
now  submit  to  such  examination,  no  possible  benefit  could 
result  therefrom.  The  court  ordering  the  examination  has 
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lost  all  jurisdiction.   It  no  longer  has  any  concern  with  the 
mental  condition  of  the  defendant,  because  that  issue  has  now 
become  moot.  A  question  Is  said  to  be  moot  when  it  presents 
or  involves  no  actual  controversy,  interests  or  rights  of  the 
parties,  or  where  the  issues  have  ceased  to  exist,   (Chicago 
City  Bank  and  Trust  Co.  v.  Board  of  Education,  386  111.  508.) 
The  general  rule  is  that  when  a  reviewing  court  has  notice  of 
facts  which  show  that  only  moot  questions  or  mere  abstract 
propositions  are  involved  or  where  the  substantial  questions 
involved  in  the  trial  court  no  longer  exist,  it  will  dismiss 
the  appeal  or  writ  of  error.  Tuttle  v.  Gunderson,  3^1  111* 
36." 

Furthermore,  in  the  case  before  us,  prior  to  the  entry  of  the 

order  finding  Gorman  guilty  of  contempt,  an  appeal  had  been  taken  to 

the  Circuit  Court  and  an  order  finding  Margaret  Pine  competent  had 

been  entered  in  the  very  case  out  of  which  the  contempt  proceedings 

developed.   In  Burstein  v.  Millikin  Trust  Co.,  350  111.  App.  ^62, 

the  court  said  in  discussing  an  appeal  from  the  Probate  Court  to 

the  Circuit  Courts 

"The  words  de  novo  have  been  defined  as  meaning  'fresh' 
or  'anew'.   A  de  novo  trial  in  an  appellate  court,  which  the 
circuit  court  was  in  this  instance,  is  a  trial  had  as  if  no 
action  whatever  had  been  instituted  in  the  court  below, 
De  novo  also  means  a  'second  time.'   Words  and  Phrases,  Vol.  12, 
page  70.   In  Schwartfager  v.  Schwartfager,  330  111.  App.  Ill  at 
page  113,  the  court  saids   'It  has  been  repeatedly  held  both 
by  the  Supreme  and  Appellate  Courts  of  this  State,  that  in 
appeals  from  the  probate  court  to  the  circuit  court,  the  hear- 
ing is  a  trial  de  novo,  and  the  appeal  acts  to  set  aside  any 
order  that  might  have  been  rendered  in  the  probate  court.  The 
circuit  court  does  not  sit  as  a  court  of  errors,  but  should  try 
the  case  the  same  as  though  it  had  never  been  tried  before, 
which  on  further  appeal  to  the  Appellate  or  Supreme  Court,  the 
Judgment  should  be  reviewed  as  that  of  the  circuit  court  and 
the  view  of  the  probate  court  is  of  no  importance  in  passing 
on  that  Judgment." 

The  order  of  the  Circuit  Court  of  June  18,  1956  further  provided 

that  the  orders  entered  in  the  Probate  Court  of  Cook  County  in 

case  Number  ^^   P  2331,  In  the  Matter  of  the  Estate  of  Margaret 

L.  W.  Pine,  be  expunged. 

I  _      Whether  the  order  is  considered  to  have  been  entered  in 
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a  proceeding  for  criminal  contempt  or  in  a  proceeding  for  civil 

contempt  it  cannot  stand.  The  order  of  the  Probate  Court  of  Cook 

County  finding  Robert  J.  Gorman  in  contempt  of  court,  which  order 

is  before  us  on  a  writ  of  error,  is  reversed.  The  appeal  before 

us  from  the  order  of  the  Circuit  Court  dismissing  the  appeal 

from  the  Probate  Court  for  want  of  jurisdiction  is  dismissed. 

Each  party  to  the  proceedings  before  us  shall  bear  his  own 

costs. 

Gen.  No.  ^7231?  appeal  dismissed; 
Gen.  No'.  ^72^3?  order  reversed. 

Schwartz,  P.  J.,  and  Robson,  J,,  concuxo 

Abstract  only. 
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StSSRAL   &OGIBF.NT  FIPK  AMD  LIFK 

ASnURANCS  OCRPOBATICM,    LliaTF.D, 


Pl&intlff-A.ppellant , 
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i^ELVIH   J.    G.    LiNDEilKISR,    JR.; 
KSLVIS  J.    G.    LINDEiii^SR,    SB.; 
KENNETH   R.    UKDS.iklER;    MARGARET 
D.   JOHMBOI^,   AdminlstrHtrix  of 
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MAaaABST  JOMiJiSCM;    SANDRA  JGHWSOi;; 
KABE&  JOHN  SOS;    and  RODKEST 
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APPEAL  FRO^i  THS 
CIRCUIT   COURT  OF 
WIKNEBASO  COUNTY, 

ILLINOIS. 


Per  Ouriara: 


General   Accident  Fire  and  Life  Aasuranoe  Corporation 
filefi   its  complaint   in  the  Circuit  aourt  of  '.innebago  County 
praying  for  a  judp-ment  declarinfr  that  the  defendants,   Kelvin 
J.   G.   Lincjenaierj   Jr.,    and  Kelvin  J.   G-.   Lindenmier,    ',?r. , 
were  not  afforfieO   inrsursncs  covpr-.f^^e  of  -.n-^  kind  under  the 
provisions   of  a  certain  policy  of  inBur*noe  iseueS  by   the 
plaintiff  to  Melvin  J.   G.   Llndenisier,  Jr.      oubseouently   an 
amenfied  complaint  x<as   filed  and  thereafter,    on  December  16, 
1956,    a   eeccnd  sjaentSed  coapL'iint  T-?as  filed.      Kenneth  R, 
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Llndensier,    a  brot!hf=^r  of  W^lrin  J.   (J.    Llnaenaier,   Jr., 
Margaret  ]}.   Johnson,    Inclivldually  and  as  a6rainiptr.ntrijc  of 
the  estate  of  Donna  K.   Johnson,    deceasefi,   tos-ether  •with 
Everett,   Marj^aret,    '^andra,   K^.ren  and  Rodney  Johnsoa  -.-/ere 
afideci   aa  parti  en  defendant. 

Ans-sfsrs  v<»re  filf'd  and   after  an  extensive  hc-aring 
the  court   entered  a  <5eolarator.>    judgmf-nt   finding  that  on 
June  16,    1954,    B.  written  applieation  for  liability   and 
property  aam»,ge  coverage  was  aaele  by  rielvin  J.   G-.   Lindensier, 
Jr.,    to  plaintiff  and   that  on   Ceptessfcpr  15,   1954,    plaintiff 
issued   to  him  ita  ooiabination  autoscbil«   policy  insuring  a 
1948  Ford.  Automobile  belonging  tc  this  defendant   for  a. 
policj'  perioa  beginning:  Au^st   10,    1954,    and  endinf/  iiug-uist 
10,   1955;    that  this  policy  provided   ttet  the  insured  haa 
thirty   Says   fro^a   the  dat«  of  it?   acquisition   within   which  to 
notify   the  ocapany  that  he  hfid   a  nmsrly   accuired  automobile 
which  replaced,  the   gutoaoblle  descrlbf^d  in   thr-  policy  and 
that  he  wanted   a   transfer  of   coveraf^s  to  the   newly   acaulred. 
car;    that   on   or  s.bcut   Ji;!:/   2-1,    1954,    the  motor  In   the 
insures  Ford  automobile  was  reaoved  and  the   autosiebile  tal^en 
out  of   service;    that   on  or  shout  leceraber  2,    1954,    the 
elefen(2ant,   aelvm  J.   n.   Lindenmier,   Sr. ,    father  of  the 
insured,   mi^de  &  gift   of  a  1950  Chevrolet   automobiiv-j  to  hir, 
son,   .fclelvln  J.   a.   fiindenrHler,   Jr.,    and   ths?,t;   thi;3  Chevrolet 
csr  vas  not   &  temporary   substitute  for  the  insured  Ford  car; 
that   on   r/eoember  10,   1954,    All-  clrivini?  this  Chevrolet 
automobile,    aocofapanied   by  hi'.-i   brother,    EenBv°th,    the  insured 
waa  involved   in  an  automobile   oolli.idon.  vith  en  auto.~>obile 
driven   ?n(3   owneo   by  Everett  Johnson;    that   the   first  fiotice 
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plaint?.ff  hsd  of  thi?5   accilent   and   the   fir  at  rcjqueat  it  had 
for  transfer  of  oover-ags  from  th"?  1948  Pord  autoaiobilo  to  the 
1950  ChevrolQt  was   on  Desember  SO,    1984,    at  -rfhioh  tims  the 
inearanoe  broker  of   tha  insure??   telephoned  the  plslntiff 
and  gave  to   the  eospany   this  Inforffl&tion  ^nd   thereafter  salfi 
Insiuranee  broker,    on  behnlf  of  ths  insured,    m&ilea  to  plaintiff 
&a  application  to  tr?nsfsr  the  oorerag®  afforded  by  the  x)Olioy 
from  the  Ford  tc  the  Chevrolet,   which  plelntiff  did  by   endorse- 
ment »   dated  rso©ab«r  21,   1954,    effectiv<j   ^e  of  Deceaber  S, 
1954. 

tipon  these  findings  th'»  court  adjadged   that   s-lelvin 
J.   G.    Lindenaierj   Jr.,    th»   in?iur??d,   becaffle  the  ovmer,   by  gift, 
of  the  Ghevrolet  on  reoeaber  S,    1P54,    and  thnt  i^hils  being 
driven  by  Its  owner  on  Deeeaibf^r  IB,   1954,    it  was  involved  in 
«n  automobile  collision  involving  boieo  of   the   other  defendants; 
that  on  fveceisber  18,    1954,    the  inssure^  cvned   the  Ford  automobile » 
but  it   V3R  without  a  motor  ono  Bieohanicslly  inoperable;    that 
the  proviRioKS  of  th&  policy  which  gave  the  infiured  thirtj^ 
days  within  Khioh  to  notify  th&  plaintiff  of  a  nevly  acquired 
automobile  and  thf.t  he  wanted  transfer  of  coverage  to  it,    if 
the  newly  scauirect  autotnofeile  replaceci  the   •  utoraobilfi  described 
in  th«5  pelley,   gave  the  ingurefi   the  benefit   of  the  coTPrz-g* 
provided  by  the  policy  durinp:  th?:.t  period   snd  the  fact   that 
s,n  acciaent  to  the  ne^ly   acc^uir^d  auto^-aobile  maj   have  inter- 
renea  within  this   thirty-day  period  and  prior  to  notification 
and  reousct   for  trf.nsfer  to  the  insars.nce   company  vould   not, 
in  any   way,    Et.lt er  this   thirty -dnj;    period  of  autoffiatic  coverage 
on  th<5  newly  aequlree   automobile  of   the  insured. 
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The  court   further  adjudiCrea   that   the  1950  Chevrolet 
ftutoffioblle  which   the  defendant,   Lindensder,    Jr.,   -was  Thriving 
at   the   tj,r.e   of   the   collissicn  with  the  car  owned   snd  driven 
by  "  verett  Johnson  \''xs  eorereo   by   the  inauranoe  polioj    -hich 
the  plaintiff  insurance  compsny  h  .d  originally  isausd  to 
this   defendant,    rjid   that  the  defendants,   ne3vin  J.   (1,   Lincienialer, 
Br.,    i-^elvin  J.   Q-.   Lini:enB?ier5    Jr.,    Kenneth  R.    Lindenraier, 
Margaret  T..   Johnson,   in<1ividuallj»    f^nH  as   aa minis trntrix  of 
the   estatf^   of  Bonna  K.  Jobnpon,    an6   Everett,    j'>arg&ret,    Sandra, 
Karen  anOi  Podney  John??on  'i-erp   all    ■entitled  to    -.ny  benefits 
they   mi^y  hp.ve  or  pospegF.   under   s&id   rfOlioy.      To  reverse   this 
deolarstory   juclKffl«?nt,   plaintiff  fippeals. 

It  apT.'e«.r0  from  the  ■oleadings  ami   the  p^ridf-noe  that 

on  September  15,    1954,    plaintiff  iepueci   the  ftutoraobile  liability 

pelicy   involveo   in  this  prooeedinp"  to  defendant  Lindenaler, 

Jr.,    which  covered  a  1948  Forcl  automobile  and   that  the  policy 

period  of  that  policy  bseri».n   on   Auf?uat  10,    1954,    and   expired 

on  Auf:u8t  10,   1955.      In   the  Ij^tter  t-art   of  ;^ovember,   1954, 

fi'Drd 
this/fiutomobiie  covereo   by   this   policy    "conkecl  out,  "  as 

described  by   the  witness,  &nd   deffinriant   LindsnEier,   Jr.,    ceased 

to  op(-r-.te  it  ^mo   etox-ed   it  in   the  back  yarc   of  hi-r-  f,-.ther's 

home  and  never  drove  it   thereaft'jr.      4t   thst   time,   hi?,  fathers 

defendant,    kelVin  J.    a.   Linaenrsier,    Sr. ,    owned.  t:--G  oars,    a 

1950  Bel    Aire  Chevrolet   and  n   -erfjurj'.      Defendant  Lindenmler, 

Jr.f    then   &  minor  of   seventeen  years   of  ags  and   living  \lth 

his   parents,   ^ap  -Atorl^inp-  in   a   f?;,etory  located   some   five   bloc3£«i 

from  the  home   of  his   parsnte  and  needed   a  car  to  driv^  back 

and   forth  to  work. 

■^ilizabeth  Ann  Linc^enrrder,    th<^   mother   of  ci.efenu.int, 

.'/.elvin   J.   G.    LindenfTiier,   Jr.,    anc;   the  wife   of  defendant,    Tlelvin 
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J.   (?-.    Lindeninier,    3r. ,    t'-^«tifif^^d   that  en   teeember  6,    1954» 
she  onlle6   the  office  of  Harley   Knapp,   ejn   insurance  broker  in 
Roekford,    anc  told   the  son  of  Barley  Kiiapp  that  the  defendant 
Lindeniaier,    Br.,   hac   gXvnn  defendant  LindeEiaier,   Jr.,    the 
1950  Chevrolet  and   recueBted  tiiat  hi?  have  the   inguranoe 
polioy,   vhioh  ths   :.laintiff  eoirpany  issued  to  defendant 
Lincenaier,   Jr.,    on   the  1048  For€l, transferred  from  th^   Ford 
tc  the  Chevrolet.      The  evidence  cJiif?clo8es  that  H&riey   Knapp 
V£8  not  in  hifc=  office  on  that  d^y,   but  nis    son  took  Mre. 
LinfisnEier'p   jaes8.<ige,    made  e  note  of  tho   af-me   r-,nd  left   it 
on   I'lis    f;.the.r'f5   ('iesk;    th?t  Eariei    Knapp,    upon   r-eturnin?   to 
his  office  froR  Ohicspo  on  Decomb^r  6,   fcunc   the  note;    th^t 
he,   Knapp,   nef^defi  certf.in  information  relative"  to  the   aerial 
number  and  motor  nucaber  of  the   Ohcvrolfiit  befor(=>  he  coulo   have 
the  policy   transferred   and  triee   to  ccntsct   thp  Llndenmierg 
several   timee  within   the  next  days,   but  ^».b   unsucce^'jful    in 
doinff   ^o;    that  on   December  SO,   '-.'hich  ^-'rs  t.'o  days  after 
defendant  Lindenmier,   Jr.,   h^x2   th^.  collision  in-trolvm^y  the 
Johnson  oar,   Knarp  callec   the  offit;e  of  the  plaintiff  in 
Ohiofcro   anfi  talked  vith  a  Mr.    Oerny,   uncer -ritini?  m?n>-,e'er 
of  that  office,  and,  advissd  hiti?   th^^t  hs  d»SBirea   the  ooveree-e 
of  the   •rolic;y>  vhich  plaintiff  hs.cl  with  Lindenmier,  Jr., 
tr-.nsf errc'c    froff  the  l:-*48  Ford   to   the  1950  Chevrolet. 

It    hIso   appears  troni  the   eviaence   thet  Knapp  advised 
Mr.    Cerny   that  the  Ohevrolet  hs.d    been  involved  in  ?sn  accirient 
on  Decefflber  18  sjid  sir.    Gerny  tol-'   Knmrp  that  the   transfer 
woulc  be  iTi&fie  so  that  thf;  cov^rars  would  be   extended   from 
the  Fore   to   the    Thevrolf  t   !y.n&   thr-.t   h^  -ioulc   ]>repare   the 
necessary  t'Olioy   endorsenient   And    sano  it   to  Knapp.      Thl?  '--'a* 
aft!»rwftras  aone  and  a  policy    enclorser.ent  H^laa  issued,   dated 
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pecesber  21,   1954,   sna   made  retrcaetive  to  December  6,    1954, 
the  date  vhen  Mrs.   Lin<3.enBiler   first  notified  Knapo  that  it 
v&«   defilred  tc  change   the  coverage  from   the  Pord  to  the 
Chevrolet, 

Kelvin  J.    0.    Lindensjier,    3r. ,    testified  that  on 
Deceiaber  2,   1^"54,   h^^   turueS  ov^x-  to  his   son   sk  &  cift   the 
1950  Sel   Aire  Chevrolet   automobile   and  that  the  reason  he 
did   so  v&s  tMt  th^   Ford  car  which  Ms   son  had  been  5.rivin{r 
ceased    tc  operate  and   that  his   son  needed   o.  car  to  go  back 
^\nci  forth  to  work  beoaus?e  it  vas  vintcr  time   and  the  weather 
waB  cold.      Ha   further   testified   thst   there  vss   a  loan  on   the 
oar  and  that  hi^   sen  wan  to  pay  off  this   los.n  by  niakins:  payment s 
to  the   father  snd  the  father,    in  tarn,   was  to  pg,^    the  money 
to  the  finance  company  vhich  hel<S  the  lien   on  the  car. 

Kelvin  J.   Ct.    Lindensiier,   Jr»,    tep-tified  that   on 
Decesber  2,    1954,   hiR    father  gs.ve  tiXrc.  the   Chevrolet  in  question 
&nQ   that  he  agrseo   to  p&y   the   rcnuirecl  installmentff  due   the 
finance  cotapany  >rhieh  held  a  lien  on   the  Chevrolet   ?s   the 
payBcnts  became  due;      thv?;e  p^yraentt?  tc  be  mp-de  to  his   father 
snd  his   fsther,    In  turn,    ■ould   then   •.■.&/  thr-  finance  coripany. 

The  teKtiEony  of   the   :nother,    father  anO.   eon  that  a 
gift  VE6  made  by   the   ff^ther  to   the   eon  of   this   Chevrolet   car 
ws-s  positive    .,nd  definite  and   was  not  dincrecited  by  len?*thy 
aroes-exaffiinations ,    nor  were  these  witnesses  impeached.      The 
©vid<^ncs  ifl   th't  prior  to  recember   S,   1954,    the   eon  drove  the 
Chevrolet   only   s   fev  tiaee,   but   after  that  datis  and  until   the 
acoldent   en   the   18th,   he  drove  it   practically   ©very  day.      The 
certifio-  t?  of  title  to  th?  Chevrolst  vas   then  in  poi'session 
of  the  local   finf^nce  ccffir.--ny  which  h^lu   the  lien,   and  that 
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1p  the   explanation  sade  toy  these  -ultrinstes   for  thfi  failure 

of  the   father  &t   that   tlae  to  assign  the  title  to  th?s   son. 

One  of  the  provieione  in   th®  policy  issued  by 

plfiintiff   coj£pany   to  defendant  Lindenjaier,   Jr.  j    sncx  ^ish  i^ 

therein  designated  as  Article  IV  of  Insuring  Agresraonts 

provide 8  J 

"(a)     Automobile.      F;xoept  where  ststed  to  the 
contrary,   the  word    'autorMhile'   ©'sane: 

"(4)     Me>.ay  Ae^uired  Aatosjobile  -  an  automobile, 
OT^nerEhip  of  which  Ig  Rccuired  by   th»?  n-..me<5  Insured 
who  is    the  o'^'ner  of  the  deserib'*.    auto?p^oblle,    if   th© 
najnecl   insured   notifies  the   ccmp'->ny  -.Jithin  thirty   days 
folloiHing  the  <1ata   of  its  delivery   to  him,   and  If   either 
it  replaces  &n  autoraobile  described  in  this   rolicy  or 
the  eompany  insures  all   riUtomobiles  o>?ne(!  by  the  ns-med 
insured  at   euch  flelivery   date;    but   the  inauranoe  -{fith 
reapset  to   ths  newly  ftoqulrefl  autGraobil^v  does  not   a-:5ply 
to  any  lose  ecrainst  >?hieh  the  named   insured  hf.s   other 
vali?5  ana  oollectlblo  insuranae.      ?he  named  insured 
shall   p&y  P.ny  addition-*!  ^^reraium  reculred  beoauBe  of 
the  applioation  of  Van   inpsurince  to   suoh  newly   acquired 
autosobile.  " 

The  JudgBient  founci  that  this  article  granted  th© 
insured  thirty  dKy---   in  vhich  to  notify  the   cosapany  ha  h  d  a 
newly  accjuired  autoaiobile  anc   th^t  he  desired  a  transfer  of 
coverage  from  the  old   car  to  tho  ne-6=ly  y_oqulrefi  car.      fhe 
Gourt  alBO  determined  that  ths   f^ot   that  an  f'CCident   to   the 
newly   acquired  autoraobile  say   have  intervened  within   thi a 
thlrty-d&y  periofi  ^^md  prior  to  notification  end  reou-'-st   for 
transfer  to  th©  insurance  comv  any   Cxci  not  in  any   way  alter 
thi?"   thirty-day  rerioo   of  automatic  covsrap-e  on  the  newly 
acquired  autoKobil::-   of  the  insured  an<3   that   the  1050  Chevrolet 
wee  a  nevly  acquired  automobile  within   the  raeanin^  of  the 
policy. 

The  court' p   interpretation  of  this   thirt^-'day 
provision  in   the  insurance  policy  is  correct,      w*^  believe, 
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under  the  language  of  tliis  policy, that  the  thirty  days  priven 
to  the  Insurec.  tc  transfer  his  insurance  ooy'.v3.ge  from  one 
automobile  to  another  one  vhich  he  had  nevly  aeouired  was 
an  absolute  and  unconditional  ripht  given   to  him  as   such 
insured,   and  the  fact  th«it  the  insurea  aay  have  had  an  accident 
with  the  ne^ly  acquired   automobile  within  that   thirty~day 
period  did  not  take  avay   ©r  destroy  the  right  griven  to  him 
by   this  proTiRlon.      For  thirty  days  he  had  automatio  coverage 
on  »  newly   aeouired  autoraoblle   to  vhieh  he  desired  to  transfer 
the  coverage  which  he  had  on  another  car.      This  Ik   s-hat   the 
language  of  the  policy  provides   and  it  cannot   be  arbitrarily 
dteregarded. 

The  controllinp"  cuestion  of  ff«ot   in  this  case  is 
whether  or  not   there  was  an  actual  gift   on   or  about  December 
2,   1954,   of  the  1950  Chevrolet  by   the  father  to  his   pon,  ajQC 
Whether  JSSXXySfSi  a   rift  has  been  as^de  in  n  p=i.rtieul^.r  case  is 
determined   by   the  facts  and   circumstances   attending  the 
alleged  jrift.      (Poth-vell  v.    Taylor,   303  111.    226,    230;    People 
V.   Polhemus,    367  111.   185.)     In  deterrainine-     hether  39BC5e}QK  a 
gift  has   actually   been   m^de,   the  controlling  fast  is  the 
delivery  of  the  subject  ra^.tter  of  the  srift  by   the  donor  to 
the  done©  with  the  intent  to  pass  title.      (Rothwell  v.    Taylor, 
303  111,    226j    viilliaas'   Estste  v.    Tuch,    313  111.   App.    230.) 
In  a  tr'xnsfer  of  property  from  a   parent  to   a  child,   there  ie 
a  presumr-tion  of  ^-  gift,   but   such  presumption  may  be  rebutted. 
(Holar.  V.   AsericpJi  Tolsphone  &  Telegraph  Gosapany,    326  111. 
App.   328.)     Here,    the  testimony   is  direct  and  po?(itiv>3  by 
three  ^ritnesses  that  the  father  j^ave  the  Chevrolet  cir  to  his 
eon  and  that   the  s-ift  was  unconditional   and   made  with  the 
intent    to  pass   title  im^jedlntely. 
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It  is  argued  by  counsel  for  appellant  that  the      fc, 
t»etimony  by  Mr.    snd   Mrs.   Lindeiwiier  s^jid   their   p on  of  a  6-*^ 

gi»;  from  thF  father  to  the  non  is  a  family  storj.   of  Gonvenienee,         ' 
Howe-er^    th?>rp  is  no  evidener  su-  porting^  thip  conelupion.      ve 
have   ead  all  of  the  evidence  in  this  record.      The   trial   court 
heara  ^d   stti-^  the  vitnea«es  ?nd   observed   their  deiaeanor  >jhile 
testifying  and  aade  oert&in  findinj^e  of  fact  in  favor  of  the 
defenoanl.      f^,,  evif5enee   found   in  this  record  sustains   the 
findings  c  the   trial  court  and   its  Judgment  is  not  manifestly 
against  the.e^gjj^  ^^  ^^^  evidence,    (Reese  v.   h&ymon,   2  111. 
2d  614)   and,  herefore,   must  be  affirEed. 

i9i0tmt  affirmed. 
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